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PREFACE. 


S  the  fecurity  of  our  perfons,  our  repu- 


^  ^  tations,  our  properties,  and  our  liber¬ 
ties,  depends  upon  Jurors  ;  it  can  never  be  un- 
leafonable  to  inform,  or  to  remind  them  of 
their  duties .  While  they  remain  ignorant  of 
the  nature  of  their  ftation,  they  cannot  deter¬ 
mine  with  propriety;  while  they  feel  not  its 
importance,  they  will  not  conduct  themfelves 
with  fpirit.  When  queffions,  however,  which 
relate  to  the  welfare  of  the  PEOPLE,  are 
agitated  in  courts  of  juftice;  inftruCtions  of 
this  kind  become  of  more  than  ordinary  im¬ 
portance.  Errors  upon  thefe  occafions  may 
be  attended  with  fatal  confequences ;  fince 
powers  will  be  introduced,  which  may,  in  the 
end,  overturn  the  conftitution. 

But  it  is  not  upon  the  good  intentions  of 
Jurymen  only,  that  we  muft  depend.  If  they 
fhould  be  prevented,  either  by  fraud  or  by  force, 
from  difcharging  the  truft  repofed  in  them  ; 
their  endeavours  will  avail  little  to  the  pro¬ 
tection  of  the  fubjedt.  Their  rights  ought. 


therefore* 
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therefore,  to  be  guarded  againft  all  attacks; 
eipecially  as  men  of  great  eminence  in  the  law 
have  publickly  declared  that  they  have  lately 
been  invaded:  —  and,  to  be  defended,  they 
muft  be  underftood. 

A  knowledge,  then,  of  whatever  relates  to 

the  office  of  Juries,  feems  at  this  time  efifen- 
tially  neceffary ;  iince  from  hence  alone  can 
arife  the  proper  execution  of  it’s  duties ,  and  the 
prefer  vat  ion  of  it’s  rights. — To  promote  this 
end,  the  following  pamphlet  is  now  repub- 
lifhed.  It’s  character  for  perfpicuity,  and 
ftrength  of  reafoning,  is  fo  well  eftabliffied, 
fhat  it  is  needlefs  to  enlarge  upon  it  here.  If 
it  meets  with  the  fuccefs  which  it’s  merit  de¬ 
fences,  it  will,  perhaps,  be  a  principal  means 
of  preferving  the  trial  by  Jury,  in  it’s  full 
force,  to  pofterity. 


Advertisement 


Advertisement  to  the  Reader; 

FI  I  S  treatife  has  pafted  through  many 

editions.  It  appeared  firft  in  the  year 
1680;  it  was  reprinted  in  the  year  1731,  and 
again  in  175 2,  1763,  1764,  1770,  and  1771; 

and  is  now  prefented  to  the  public  at  leaft 
for  the  eighth  time. 

N.  B}  Many  circumftances  might  lead  tv: 
reader  to  fufpeCt,  that  this  Dialogue  has  been 
altered  in  order  to  accommodate  to  the  pre¬ 
fect  times.  This  edition,  however,  has  been 
carefully  collated  with  the  frjl,  which  was 
printed  in  London,  for  Richard  janeway,  in 
Queen’s  Head  Alley,  Pater-nofter-Row,  in  the 
year  1680.  So  fcrupuloufly  has  the  Original 
been  adhered  to,  that  not  a  fingle  v/ord  has 
been  altered  ;  except  in  the  tranilation  of  the 
Latin  fentences  in  page  3,  the  latter  of  *which 
was  before  unintelligible.  Liberties,  indeed, 
have  been  taken  with  the  orthography,  and 
pointing;  but  thefe  have  not  in  the  leaft  af¬ 
fected  the  fenfe. 
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THE 


ENGLISHMAN’S  RIGHT, 


Barrlfler. 

Y  old  Client !  a  good  morning  to  you  : 
whither  fo  fall  ?  you  feem  intent  upon  fome 

important  affair. 

Juryman.  Worthy  Sir !  I  am  glad  to  fee  you  thus 
opportunely,  there  being  fcarce  any  perfon  that  I 
eould  at  this  time  rather  have  wifhed  to  meet  with. 

Barr.  I  fhall  efteem  myfelf  happy,  if  in  any  thing 
I  can  ferve  you. — The  buftnefs,  I  pray  ? 

Juryrn.  Iam  fummoned  to  appear  upon  a  Jury,  and 
was  juft  going  to  try  if  I  could  get  off.  Now  I 
doubt  not  but  you  can  put  me  into  the  beft  way  to 

obtain  that  favour.  .  .  . 

Barr.  It  is  probable  I  could :  but  firft  let  me  know 

the  reafons  why  you  defire  to  decline  that  fervice. 

Jurym.  You  know.  Sir,  there  is  fomething  of  trou¬ 
ble  and  lofs  of  time  in  it and  men’s  lives,  liberties, 
and  cftates  (which  depend  upon  a  jury’s  guilty,  or  net 
guilty,  for  the  plaintiff,  or  for  the  defendant)  are 
weighty  things.  I  would  not  wrong  my  confcience 

for  a  world,  nor  be  acceffory  to  any  man’s  ruin.  There 

are  others  better  (killed  in  fuch  matters.  I  have  ever 
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foloved  peace,  that  I  have  forborne  going  to  law  fas 

you  well  know)  many  times,  though  it  hath  been  much 
to  my  lofs. 


&arr'  I  com  in  end  your  tendernefs  and  modefty :  yrt 
auft  tel]  you,  theft  are  but  general  and  weak  excufes. 
,  As  foi  your  time  and  trouble,  it  is  not  much;  and 
however,  can  it  be  better  fpent  than  in  doing  juftice, 
and  fervingyour  country  ?  To  withdraw  yourfelfinfuch 
calcs,  is  a  kind  of  facriiege,  a  robbing  of  the  public  of 
tnofe  duties  which  you  juftly  owe  it.  The  mo rt  peace- 
sole  man  you  have  been,  the  more  fit  you  are  :  for  the 
office  of  a  juryman  is,  confcientioufly  to  judge  his 
neighbour  ;  and  needs  no  more  law  than  is  eafily  learnt 
to  direct  him  therein.  I  look  upon  you  therefore  as 
a  man  well  qualified  with  eftate,  diferetion,  and  inte- 
gtity ;  and  if  all  tuch  as  you  fhould  ufe  private  means 
to  avoid  it,  how  would  the  king  and  country  be  ho- 
tnclfly  ferved?  At  that  rate  we  fhould  have  none  but 
fools  or  knaves  entrufted  in  this  grand  concern,  on 

which  (as  you  well  obferve)  the  lives,  liberties/and 
eftates  of  all  England  depend. 


Your  tendernefs  not  to  be  acceffory  to  any  man’s  be¬ 
ing  wronged  or  ruined,  is  (as  I  (aid)  much  tofcecom- 
mended.  But  may  you  not  incur  it  unawares,  by 
feeking  thus  to  avoid  it  ?  Pilate  was  not  innocent  be- 
caufe  he  wafted  his  hands,  and  faid,  ‘  He  would  have 
‘  nothing  to  do  with  the  blood  of  that  juft  one.’  There 
are  faults  of  omiffion  as  well  as  commiffion.  When  you 
are  legally  called  to  try  fuch  a  caufe,  if  you  ftall  fhuffle 
out  yourfelf,  and  thereby  perfons  perhaps  lefs  confcien- 
tious  happen  to  be  made  ufe  of,  and  fo  a  villain  efcapes 
juftice,  or  an  innocent  man  is  ruined,  by  aprepoflelTed 
or  negligent  verdift ;  can  you  think  yourfelf  in  fuch 
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a  cafe  wholly  blamelefs  ?  Qui  non  prohbet  cum  poteJU 
iubet:  That  man  abets  an  evil,  who  prevents  it  not,, 
when  it  is  in  his  power.  Nec  caret fcrupulo  Jocietatis  oc- 
cultay  qui  evidenter  fajnori  definit  olviai  e .  or  can  ne 
efcape  the  fufpicion  of  being  a  fecret  accomp  ice, 
who  evidently  declines  the  prevention  of  an  atrocious 

^  Jurym.  Truly,  I  think  a  man  is  bound  to  do  all 
the  good  he  can  •,  efpecially  when  he  is  lawfully  caller 
to  it"  But  there  fometimes  happen  nice  cales,  where- 
in  it  may  be  difficult  to  difcharge  one’s  confcience 
without  incurring  the  difpleafure  of  the  eoait,  an 

thence  trouble  and  damage  may  arife.  ^ 

Barr.  That  is  but  a  vain  and  needlefs  fear,  bor 
as  the  jurors  privileges  (and  every  EngUJhmanh  in  and 
bv  them)  are  very  confiderable  ;  fo  the  laws  have  no 
lefs  orovidently  guarded  them  againft  invafion  or 
ufurpation.  So  that  there  needs  no  more  than,  tirity. 
underftanding  to  know  your  duty  ;  and,  in  the  next 
place,  courage  and  refolution  to  praftife  it  with  im¬ 
partiality  and  integrity,  free  from  accurfed  bribery 
and  malice,  or  (what  is  full  as  bad  in  the  end)  bale 

and  fervlle  fear. 

Jurym.  I  am  fatisfied,  that  as  it  is  for  the  advan¬ 
tage  and  honour  of  the  public,  that  men  ot  un  er- 
ftanding,  fubftance  and  honefty,  fhould  be  employed 
to  ferve  on  juries,  thzt  jujlice  and  right  may  fairly  be 
adminiftered;  fo  it  is  their  own  mtereji ,  when  cai 
thereunto,  readily  to  beftow  their  attendance  and 
fervice,  to  prevent  ill  precedents  from  men  otherwne 
qualified  ;  which  may  by  degrees  fatally,  tnoug  in- 
fenfibly,  undermine  our.  juft  birth-rights,  an  pei- 
haps  fall  heavy  one  day  upon  us5  or  our  po  e^u)r*- 
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hut,  for  my  own  part,  I  am  fearful  left  I  ftiould  fufTer 
through  my  ignorance  of  the  duty  and  office  of  a  jury¬ 
man  ;  and,  therefore,  on  that  account  principally  it 
's,  that  I  defire  to  be  excufed  in  my  appearance; 
which  if  I  underftood  but  fo  well  as  I  hope  many 

<>t  icrs  do,  I  would  with  all  my  heart  attend  the 
iervice. 

Barr.  You  fpealc  honeftly,  and  like  an  Englijhman. 
■tint  if  that  be  all  your  caufe  of  fcruple,  it  may  foon 
he  removed,  if  you  will  but  giveyourfelf  a  very  little 
trouble  of  enquiry  into  the  neceflary  provilions  of  the 
law  of  England  relating  to  this  matter. 

Jurym.  There  is  nothing  (of  a  temporal  concern) 
that  I  would  more  gladly  be  informed  in  ;  becaufe  I 
am  fatisfied,  it  is  very  expedient  to  be  generall y  known. 

And  firft,  I  would  learn  how  long  trials  byjuries  have 
been  ufed  in  this  nation  *. 

Barr.  Even  time  out  of  mind  ; —  folong,  that  our  beft 
historians  cannot  date  the  original  of  the  inftitution  ; 
being  indeed  cotemporary  with  the  nation  itfelf,  or  in 
u!e  as  foon  as  the  people  were  reduced  to  any  form 
of  civil  government,  and  adminiftration  of  juftice. 
Nor  have  the  feveral  conquefts  or  revolutions 
the  mixtures  of  foreigners,  or  the  mutual  feuds* 
of  the  natives,  at  any  time,  been  able  to  fupprefs  or 
overthrow  it.  For, 

i.  That 

*  Our  author,  in  his  title-page,  told  us,  that  he  in- 
tended  to  point  out,  with  refpeft  to  Juries,  i.  their  anti¬ 
quity  ;  2.  their  excellent  defigned  ufe  ;  3.  their  office  and 

juft  privileges.  In  anfwer  to  the  Juryman’s  queition,  and 
in  compliance  with  his  own  promife,  he  is  now  going  to 
treat  of  the  antiquity  of  Juries. 
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T  That  juries  (the  thing  in  effed  and  fubftance, 
tho’  perhaps  not  juft  the  number  of  twelve  men)  were 
in  ule  among  the  Britons,  (the  firft  inhabitants  of  this 
iftand)  appears  by  the  ancient  monuments  and  wri¬ 
tings  of  that  nation  ;  attefting  that  their  Fieeholdeis 
had  always  a  {hare  in  ail  trials  and  determinations  of 


differences. 

2.  Mod  certain  it  is,  that  they  were  prachfed  by 
th e  Saxons*,  and  were  then  the  only  courts,  or  at 
leaft  an  effential,  and  the  greater  part  of  all  courts  of 
judicature  :  for  fo  (to  omit  a  multitude  of  other  in- 
ftances)  we  find  in  king  Ethelred' s  Laws,  ‘  In  ftngu- 
‘  Us  Centuriis ,  fsk.’  .‘In  every  hundred  let  there  be 
c  a  court,  and  let  twelve  ancient  freemen,  together 
‘‘with  the  Lord,  (or  rather,  according  to  the  Saxon, 

‘  the  Greve,  i.  e.  the  chief  officer  amongft  them) 

‘  be  fworn,  that  they  will  not  condemn  any  perfon 
‘  that  is  innocent,  nor  acquit  any  one  that  is  guilty.’ 

3.  When  the  Normans  came  in,  William ,  tho’ 
commonly  called  the  Conqueror ,  was  fo  far  from  abro¬ 
gating  this  privilege  of  Juries  f,  that  in  the  fourth 
year  his  of  reign,  he  confirmed  all  king  Edward 
the  Confeffor’s  laws,  and  the  ancient  cuftoms  of 
*the  kingdom,  whereof  this  was  an  eflential  and 
moft  material  part.  Nay,  he  made  ufe  of  a  Jury 
chofen  in  every  county,  to  report  and  certify  on  their 
oaths  what  thofe  laws  and  cuftoms  were;  as  appears 
in  the  proem  of  fuch  his  confirmation. 

4.  Afterwards  when  the  Great  Charter,  commonly 
called  Magna  Charta ,  (which  is  nothing  elfe  than  a 

*  Lamb.  p.  218.  Coke,  l  part,  Inftitutes,./c/.  155.''' 

4  See  Sfelman’t  GlofTar.  in  the  word  Jurata. 
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recital,  confirmation,  and  corroboration  of  our  an¬ 
cient  EngTifh  liberties)  was  made  and  put  under  the 
great  feal  of  England ,  in  the  ninth  year  of  king  Henry 
the  Third,  (which  was  anno  Domini  1225)  then  was 
this  privilege  of  trials  by  Juries  in  an  efpecial  man¬ 
ner  confirmed  and  eftablifhed ;  as  in  the  fourteenth 
chapter,  4  That  no  amercements  fhall  be  a fiefled, 
but  by  the  oath  of  good  and  honefl:  men  of  the 
vicinage.  And  more  fully  in  that  golden  nine- 

and  twentieth  chapter - 4  No  freeman  fhall  be 

4  taken  or  imprifoned,  nor  be  difibifed  of  his  freehold 

4  or  liberties,  or  free  cufloms,  or  be  out-lawed,  or 
4  exiled,  or  any  other  way  deflroyed,  nor  fhall  we 
pafs  upon  him,  or  condemn  him,  but  by  the  law- 
4  ful  judgment  of  his  peers/  &c.  Which  Grand 
Charter  having  been  confirmed  by  above  thirty  a&s  of 
parliament,  the  faid  right  of  Juries  thereby,  and  by 
ccnflant  ufage,  and  common  cuflom  of  England , 
which  is  the  common  law,  is  brought  down  to  us  as 
©ur  undoubted  birth-right,  and  the  beft  inheritance 
of  every  EngUJhman .  For  as  that  famous  lawyer, 
chief  juftice  C-oke^^  in  the  words  of  Cicero^  excel¬ 
lently  avers,  4  Major  hareditas  venit  unicuique  nojlrum 
4  a  jure  &  legibus ,  quarn  a  par entibusS  4  It  is  a  greater 
4  inheritance,  and  more  to  be  valued,  which  we  de- 
4  rive  from  the  fundamental  conftitution  and  Jaws  of 
4  our  country,  than  that  which  comes  to  us  from 
*  our  refpebfh'e  parents:’  for  without  the  former,  we 
have  no  claim  to  the  latter. 

Jurym .  But  has  this  method  of  trial  never  been  at¬ 
tempted  to  be  invaded  or  juflled  out  of  pra&ice  ? 


*  3  Inftitut./oA  56^ 
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Barr .  It  is  but  rarely  that  any  have  arrived  to  fb 
great  a  confidence  :  c  For  it  is  a  moil  dangerous  thing 
*  to  (hake,  or  alter,  any  of  the  rules,  or  fundamen- 
c  tal  points  of  the  common  law,  which  in  truth  are 
c  the  main  pillars,  and  fupporters  of  the  fabric  of 
4  the  commonwealth:’  thefe  are  judge  Cob’s  words  *. 
Yet  fometimes  it  has  been  endeavoured :  but  fo 
facred  and  valuable  was  the  inftitution  in  the  eyes  of 
our  anceftors,  and  fo  tenacious  were  they  of  their 
privileges,  and  zealous  to  maintain,  and  preferve 
fuch  a  vital  part  of  their  birth-right  and  freedom ; 
that  no  fuch  attempts  could  ever  prove  effectual,  but 
always  ended  with  the  fhame  and  fevere  punifliment 
of  the  rafh  undertakers.  For  example, 

i.  Andrew  Horn>  an  eminent  lawyer,  in  his  book, 
entitled,  The  Mirror  of  Ju/licesy  (written  in  the  reign 
of  king  Edward  I.  now  near  400  years  ago)  in  the 
£fth  chapter,  and  fir#  fedfion,  records,  That  the  re¬ 
nowned  Saxon  king  Alfred  caufed  four-and-forty  jufli- 
ces  to  be  hanged  in  one  year,  as  murtherers,  for  their 
falfe  judgments.  And  there  recites  their  particular 
crimes,  moft  of  them  being  in  one  kind  or  other  in¬ 
fringements,  violations,  and  encroachments  of  and 
upon  the  rights  and  privileges  of  Juries.  Among#  the 
reft,  that  worthy  author  tells  us,  he  hanged  one  juf ice 
Cadwine,  hecaufe  he  judged  one  Hackwy  to  death  with¬ 
out  the  confent  of  all  the  Jurors  \  for  whereas  he  Jlood 
upon  his  Jury  of  twelve  men ,  hecaufe  three  of  them 
would  have  favedhim,  this  Cadwine  removed  thofe  three , 
and  put  others  in  their  room  on  the  Jury ,  againf  the  faid 
Hackwy’*  confent .  Where  we  may  obferve,  that 
though  at  la#  twelve  men  did  give  a  verdi&  again# 


*  2  Inftitut./.  74, 
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him,  yetthofe,  To  put  upon  him,  were  not  accounted 
his  Jurors  ;  by  reafon  all,  or  any  of  them,  who  were 
firft  fworn  to  try  him,  could  not  (bylaw)  be  removed, 
and  others  put  in  their  ftead  :  And  that  fuch  illegal  al¬ 
teration  was  then  adjudged  a  capital  crime,  and  forth¬ 
with  the  faid  Cadwine  was  hanged. 

2.  A  fecond  inftance  I  fhall  give  you  in  the  words 
of  the  lord  chief  juft  ice  Coke  ^  i  ‘  Againft  this  ancieilt 

<  and  fundamental  law  (and  in  the  face  thereof)  there 
*c  was  in  the  eleventh  year  of  king  Henry  VII.  cap.  3. 
c  an  a&of  Parliament  obtained  (on  fair  pretences,  and 

<  a  fpecious  preamble,  as  to  avoid  divers  mifchiefs,  £sf c. ) 
'•«  whereby  it  was  ordained,  “  That  from  thenceforth, 
“  as  well  juftices  of  affize,  as  juftices  of  the  peace, 
“  upon  a  bare  information  for  the  king  before  them 
“  made,  without  any  finding  or  prefentment  by  the 

verditft  of  twelve  men,  (hould  have  full  power  and 
<c  authority,  by  their  difcretions,  to  hear  and  deter^ 
mine  all  offences  and  contempts  committed  or  done 
<c  by  any  perfon  or  perfons  againft  the  form,  ordi- 
«  nance,  orefFe&of  anyftatute  made  and  not  repeal- 
<c  ed,  &c”  ‘By  colour  of  which  a£P  (faith  Coke) 
«  {baking  this  fundamental  law’  (he  means,  touching 
all  trials  to  be  by  Juries)  ‘  it  is  not  credible  what 

*  HORRIBLE  OPPRESSIONS  and  EXACTI- 
€  ONS,  to  the  undoing  of  MULTITUDES  of  peo- 
«  pie,  were  committed  by  Sir  Richard  Empfon  knight, 
«  and  Edmund  Dudley  Efq.  (being  juftices  of  the 

<  peace)  throughout  England ;  and  upon  this  unjuft 
1  and  injurious  a£I  (as  commonly  in  Like  cafes  it 
t  falleth  out)  a  new  office  was  ere&ed,  and  they 

*  made  matters  of  the  king’s  forfeitures. 


But 


*  Coke ,  2  part  of  In ft./o/.  51. 
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But  not  only  this  ftatute  was  juftly,  foon  after  the 
deceafe  of  Henry  VII.  repealed  by  the  flat,  of  the  r 
Hen.  VIII.  cap.  6.  but  alfo  the  faid  Empfon  and  Dud¬ 
ley  (notwithftanding  they  had  fuch  an  a 61  to  back 
them,  yet  it  being  again#  Magna  Charta ,  and  confe- 
quently  void)  were  fairly  executed  for  theirpains ;  and 
feveral  of  their  under-agents,  as  promoters,  informers, 
and  the  like,  feverely  punifhed,  for  a  warning  to  all 
others  that  fhall  dare  (on  any  pretence  whatfoever) 
infringe  our  Englijh  liberties*.  For  fo  the  lord  f 
Coke  having  (elfewhere)  with  deteflation  mentioned 
their  flory,  pathetically  concludes  ;  c  §>ui  eorum  vefli- 
4  gits  injiftant ,  exttus  per  horref cant.'  c  Let  all  thofe 
*  who  fhall  prefume  to  tread  their  fteps,  tremble  at 
4  their  dreadful  end.’  Other  inftances  of  a  later  date 
might  be  given,  but  I  fuppofe  thefe  may  fuffice. 

Jurym .  Yes,  furely ;  %  and  by  what  you  have  dif- 
courfed  of  the  long-continued  ufe  of  Juries,  and  the 
zealous  regards  our  anceftors  had  not  to  part  with  them, 

I  perceive  that  they  were  efteemed  a  fpecial  privilege. 
Be  pleafed,  therefore,  to  acquaint  me,  wherein  the<?x- 
cellency  and  advantages  to  the  people,  by  that  method 
of  trial  above  others,  may  confift. 

Barr.  This  queftion  fhews  you  have  not  been  much 
converfant  abroad,  to  obferve  the  miferable  condition 
of  the  poor  people  in  moft  other  nations,  where  they 

are 

\ 

See  Sir  Rich.  Baker's  C'hron.  p.  254,  printed  in  1674. 
f  4  part  Inftitut.  fol.  41. 

t  The  Juryman  having  been  inftru&ed  in  the  antiquity 
of  Juries,  is  now  going  to  enquire  wherein  their  advantage 
con  fills.  I  ne  Barriiler  accordingly  lhews  the  benefits 
which  may  arife  from  them.  Thus  the  author  performs 
the  fecond part  of  what  he  propofed  in  the  title-page. 


f 
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are  either  wholly  fubje£t  to  the  defpotic  arbitrary  luft 
of  their  rulers;  or  at  belt  under  fuch  laws  as  render 
their  lives,  liberties,  and  eftates,  liable  tobe  difpofed  of 
at  the  dilcretion  of  ftrangers  appointed  their  judges; 
moft  times  mercenary,  and  creatures  of  prerogative  ; 
Sometimes  malicious  and  opprefiive ;  and  often  partial 
and  corrupt*.  Or  fuppofe  (hem  ever  fojuft  and  up¬ 
right,  yet  fl ill  has  the  Subject  no  fecurity  againft  the  at¬ 
tacks  of  unconscionable  witnefles.  Yea,  where  there 
Is  no  Sufficient  evidence,  upon  bare  fufpicions,  they  are  c, 
obnoxious  to  the  tortures  of  the  rack,  which  often 
make  an  innocent  man  confefs  himfelf  guilty,  merely 
to  get  out  of  prefent  pain.  Is  it  not  then  an  inefti- 
mable  happinefs  to  be  born,  and  live  under  (uch  a 
mild  and  righteous  conftitution,  wherein  all  thefe 
mifehiefs  (as  far  as  human  prudence  can  provide)  are 
prevented  ?  where  none  can  be  condemned,  either  by 
the  power  of  fuperior  enemies,  or  the  rafhnefs  oi  ill- 
will  of  any  judge,  nor  by  the  bold  affirmations  of  any 
profligate  evidence:  but  no  lefs  than  twelve  honeft, 
Subftantial,  impartial  men,  his  neighbours  (who  con¬ 
sequently  cannot  be  prefumed  to  be  unacquainted 
either  with  the  matters  charged,  the  prifoner’s.courfe 
of  life,  or  the  credit  of  the  evidence)  mu  ft  firft  be  fully 
Satisfied  in  their  confciences,  that  he  is  guilty;  and 
fo  all  unanimoufly  pronounce  him  upon  their  oaths  ? 

Arc  not  thefe,  think  you,  very  material  privileges  ?  + 

Jurym . 

*  See  all  this  excellently  made  out,  and  more  atlaige,  by 
the  L.  C.  J.  Forte/cue,  afterwards  chancellor  to  K.  Hen.  X I. 
in  his  Book  Delaudibus  Legum  Anglia,  cap.  26,  27,  28,  29. 

f  It  may  be  of  importance  to  add  one  observation  hue  : 
—Though  a  parliament,  to  fupply  the  neceffi  ties  and  pur- 
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furym,  \  es,  certainly ;  though  I  never  To  well  con-* 
iidered  them  oefore.  E>ut  now  I  plainly  Tee  our  fore- 
fathers  had,  and  we  ftill  have,  all  the  reafon  in  the 
world  to  be  zealous  for  the  maintenance  and  prefer- 
Vution  thereof  from  fubverfion  or  encroachments,  and 
to  tranfmit  them  entire  to  pofterity.  For,  if  once  this 
bauK:  be  broken  down  or  negledled,  an  ocean  of  op- 
preffion,  and  the  ruins  of  infinite  numbers  of  people, 
(as  in  Empfon  and  Dudleys  days)  may  eafily  follow, 
when  on  any  pretence  they  may  be  made  criminals, 
and  then  fined  in  vaft  fums,  with  pretext  to  enrich  the 
king  s  coffers,  but  indeed  to  feed  thofe  infatiate  vul¬ 
tures  that  promote  fuch  unreasonable  profecutions. 
But  fince  you  have  taught  me  fo  much  of  the  antiquity 
and  excellency  of  juries,  I  cannot  but  crave  the  conti¬ 
nuance  of  your  favour,  to  acquaint  me  fomewhat 
more  particularly  of  their  office  and  powev  by  law. 

Barr.  J  I  fhall  gladly  comply  with  fo  reafonable 
and  juft  a  requeft.  f  ‘  A  jury  of  twelve  men  are  by 
our  laws  the  only  proper  judges  of  the  matter  in 
c  iffue  before  them.’  As  for  inftance, 

i.  That  teftimony  which  is  delivered  to  induce  a 
jury  to  believe,  or  not  to  believe,  the  matter  of  fa<ft  in 
iffue,  is  called  in  law  EVIDENCE;  becaufe  thereby 
the  jury  may,  out  of  many  matters  of  faeft,  Evidere 

veritatem  ; 

v  > 

pofes  of  an  abandoned  adminiftration,  fhould  opprefs  us 
with  taxes ;  while  the  conflitution  remains,  in  other  re- 
fpects,  unviolated,  the  continuance  of  Juries  in  their  legal 
force  will  fecure  our  reputations,  our  perfonal  liberties, 
our  limbs,  and  our  lives. 

X  The  author  now  proceeds  to  the  execution  of  the  third, 
and  laft  part  of  his  propofed  plan. 

t  bee  Coke ,  4th  part  of  Inflit,  fol  84. 
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witatcm  \  that  is,  fee  clearly  the  truth,  of  which 
they  are  proper  judges. 

2.  When  any  matter  is  fworn,  or  [when  a]  deed 
[is]  read,  or  offered,  whether  it  fhall  be  believed, 
or  not,  or  whether  it  be  true,  or  falfe,  in  point  oi 
facft,  the  jurors  are  proper  judges. 

3.  Whether  fuch  an  a£t  was  done,  in  fuch,  or  fuch  a 
manner,  or  to  fuch,  or  fuch,  an  intent,  the  jurors  are 
fudges.  For  the  court  is  not  judge  of  thefe  matters, 
which  are  evidence  to  prove,  or  difprove,  the  thing  in 
iffue.  And  therefore  the  witneffes  are  always  ordered 
to  dire£f  their  fpeech  to  the  jury  ;  they  being  the 
proper  judges  of  their  teflimony.  And  in  all  pleas  of 
the  crown  (or  matters  criminal)  the  prifoner  is  faid 
‘  to  put  himfelf  for  trial  upon  his  country  \  which 
is  explained  and  referred  by  the  clerk  of  the  court, 

to  be  meant  of  the  jury,  faying  to  them,  c  Which  ^ 
‘  country  you  are.’ 

Jurym.  Well  then,  what  is  the  part  of  the  king’s 
juftices,  or  the  court?  what  are  they  to  take  cogni¬ 
zance  of,  or  do,  in  the  trials  of  mens  lives,  liberties, 
and  properties  ? 

Barr.  Their  office,  in  general,  is  to  do  equal  juftice 
and  right :  particularly, 

!.  To  fee  that  the  jury  be  regularly  returned  and 
duly  fworn. 

2.  To  fee  that  the  prifoner  (in  cafes  where  it  is 
permitable)  be  allowed  his  lawful  challenges. 

3.  To  advife  by  law,  whether  fuch  matter  may  be 
given  in  evidence,  or  not ;  fuch  a  writing  read,  or 
not ;  or  fuch  a  man  admitted  to  be  a  witnefs, 

4.  Becaufeby  their  learning,  and  experience,  they 
are  prefumed '  to  be  beft  qualified  to  aik  pertinent 

queftions,  and,  in  the  moft  perfpicuous  manner, 

M  0  fooneft 
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fooneft  to  fift  out  truth  from  amongft  tedious  imper¬ 
tinent  circumftances  and  tautologies  :  they  therefore 
commonly  examine  the  witnefles  in  the  court ;  yet 
not  excluding  the  jury,  who  of  right  may,  and, 
where  they  fee  caufe,  ought  to  afk  them  any  neccflary 
queftions  ;  which  undoubtedly  they  may  lawfully  do 
with  mode  fly  and  difcretion,  without  begging  any 
leave.  For  if  a/king  leave  be  neccflary,  it  implies  in 
the  court  a  right  when  they  lift  to  deny  it;  and  how 
then  (hall  the  jury  know  the  truth  ?  And  fince  we  fee, 
that  council,  who  too  often  {—Pudethacopprohria 
nobis)  for  their  fees  firive  only  to  baffle  witnefles,  and 
ffifle  truth,  take  upon  them  daily  to  interrogate  the 
evidence;  it  is  abfurd  to  think  that  the  Jurors  fhould 
not  have  the  fame  privilege,  who  are  upon  their 
oaths,  and  proper  judges  of  the  matter. 

5.  As  a  difereet  and  lawful  afliftant  to  the  Jury,  * 
they  do  often  recapitulate  and  fum  up  the  heads  of  the 
evidence  :  but  the  Jurors  are  flill  to  confider  whether 
it  be  done  truly,  fully  and  impartially  ;  for  one  man's 
memory  may  fooner  fail  than  twelve’s.  Fie  may  like- 
wife  bate  the  law  to  them  ;  that  is,  deliver  his  opinion 
where  the  cafe  is  difficult,  or  they  defire  it.  But  fince, 
ex  fa^o  jus  oritur ,  all  matter  of  law  arifes  out  of  mat¬ 
ter  of  fad,  fo  that  till  the  fad  is  fettled  there  is  no 
room  for  law  :  therefore  all  fuch  difeourfes  of  a  iudo-e 
^  ^  Jwy  aie,  or  ought  to  be,  hypothetical,  not  coer¬ 
cive;  conditional,  and  not  pofitive:  viz .  4  If  you  find 
1  the  fad  thus  or  thus’ (flill  leaving  the  Jury  at  liberty 
to  find  as  they  fee  caufe)  4  then  you  are  to  find  for  the 
*  plaintiff;  but  if  you  And  the  fad  thus,  or  thus,  then 
4  you  are  to  find  for  the  defendant,  or  the  like;’ 
guilty,  or  not  guilty,  in  cafes  criminal. 

^  Laflly, 

*  Vaughan's  Reports  in  BuJheWs  cafe,  fiL  1 4 p. 
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Laftly,  they  are  to  take  the  verdi£t  of  the  Jury,  and 
theicupon  to  give  judgment  according  to  law.  For 
the  office  of  a  judge  (as  Coke  well  obferves)  is  jus  di- 
ccr  ey  not  jus  dare ;  not  to  make  any  laws  by  drains  of 
wit,  or  forced  interpretations ;  but  plainly,  and  impar¬ 
tially  to  declare  the  law  already  edablifhed.  Nor  can 
they  refufe  to  accept  the  Jury’s  verdidt  when  agreed  : 
for  if  they  fhould,  and  force  the  Jury  to  return,  and 
any  of  them  fhould  miicarry  for  want  of  accommoda¬ 
tion,  it  would  undoubtedly  be  murther ;  and  in  fuch 
cafe  the  Jury  may,  without  crime,  force  their  liberty  ; 
becaufe  they  are  illegally  confined,  (having  given  in 
their  verdidt,  and  thereby  honedly  difcharged  their  of¬ 
fice,)  and  are  not  to  be  darved  for  any  man’s  pleafure. 

Jurym.  But  I  have  been  told,  that  a  Jury  is  only 
judge  of  naked  matter  of  and  are  not  at  all  to  take 

upon  them  to  meddle  with,  or  regard,  matter  of  law , 
but  leave  it  wholly  to  the  court. 

Barr .  ’Tis  mod  true,  Jurors  are  judges  of  mat¬ 
ters  of  fadt  :  that  is  their  proper  province,  their  chief 
bufinefs ;  but  yet  not  exctuding  the  confideration  of 
matter  of  law,  as  it  arifes  out  of,  or  is  complicated 
with,  and  influences  the  fadt.  For  to  fay,  they  are 
not  at  all  to  meddle  with,  or  have  refpedt  to,  law  in 
giving  their  verdidts,  is  not  only  a  falfe  pofition, 
and  contradicted  by  every  day’s  experience;  but  alfo 
a  very  dangerous  and  pernicious  one ;  tending  to 
defeat  the  principal  end  of  the  infiitution  of  Juries, 
and  fo  fubtilly  to  undermine  that  which  was  too 
drong  to  be  battered  down. 

i .  It  is  falfe  :  For,  though  the  direction,  as  to  mat¬ 
ter  of  law  feparately,  may  belong  to  the  judge,  and 
the  finding  the  mattered'  fact  does,  peculiarly,  belong 
to  the  Jury  ;  yet  mud  your  Jury  alfo  apply  matter 
of  fadt  and  law  together ;  and  from  their  confidcra- 

tion 


[  15  ] 

tion  of,  and  a  right  judgment  upon  both,  bring  forth 
their  verdidt :  For  do  we  not  fee  in  moft  general  if- 
fues,  as  upon  not  guilty — pleaded  in  trefpafs,  breach 
of  the  peace,  or  felony,  though  it  be  matter  in  law 
whether  the  party  be  a  trefpaffer ,  a  breaker  of  the 
peace,  or  a  felon  ;  yet  the  Jury  do  not  find  the  fadh 
of  the  cafe  by  itfclf, \  leaving  the  law  to  the  court ;  but 
find  the  party  guilty,  or  not  guilty,  generally?  So 
as,  though  they  anfwer  not  to  the  queftion  fnglyy 
what  is  law  ?  yet  they  determine  the  law,  in  ail 
matters,  where  ijfue  is  joined.  So  likewife  is  it  not 
every  day’s  practice,  that  when  perfons  are  indidled 
for  murther,  the  Jury  not  only  find  them  guilty,  or 
not  guilty  ;  but  many  times,  upon  hearing,  and 
weighing  of  circumfiances,  bring  them  in,  either 
guilty  of  murther,  manjlaughter ,  per  infortunium^  pr 
fe  defendendo ,  as  they  fee  caufe?  Now  do  they  not* 
herein,  complicately  refolve  both  law,  and  fact? 
And  to  what  end  is  it,  that  when  any  perfon  is  pro- 
fecuted  upon  any  flatute,  the  fiatute  itfelf  is  ufuaWy 
read  to  the  Jurors,  but  only  that  they  may  judge, 
whether,  or  no,  the  matter  be  within  that  flatute?  But 
to  put  thebufmefs  out  of  doubt,  we  have  the  fufFrage 
of  that  oracle  of  law,  Littleton ,  who  in  his  Tenures, 
fed!.  368.  declares,  ‘  That  if  a  Jury  will  take  upon 
i  them  the  knowledge  of  the  law  upon  .  the  matter ,  they 
6  may .’  Which  is  agreed  to  likewife  by  Coke  in  his 
comment  thereupon  And  therefore  it  is  falfe  to  fay 
that  the  Jury  hath  not  power,  or  doth  not  ufe  fre¬ 
quently  to  apply  the  fadl  to  the  law;  and  thence 

C  2  taking 

*  Before  the  prefent  difputes  arofe,  an  able  writer  of  our 

own  times  confiders  this,  as  a  fettled  and  allowed  rule.  See 

¥ 

Blackftone’s  Commentaries,  vol.  I.  p.  8.  vol.  III.  p.  377, 
378.  pardcularlyvol.IV.  p.  354,  353.  4th  ed. 
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taking  their  meafures,  judge  of,  and  determine,  the 
Crime,  or  iffue,  by  their  verdid  *. 

2.  As  Juries  have  ever  been  veiled  with  fuch  power 
by  law,  lo,  to  exclude  them  from,  or  difleife  them  of 
the  fame,  were  utterly  to  defeat  the  end  of  their  in- 
ftitution  f .  F or  then,  if  a  perfon  fhould  be  indidled 

for 

*  Not  only  the  exprefs  aflertion  of  lawyers — and  the 
practice  of  the  courts,  prove,  that  Juries  are  authorized  to 
determine  the  law,  fo  far  as  it  relates  to  the  fad  ;  but,  in 
the  third  place,  the  words,  in  which  verdids  mull  be  given, 
indicate,  that  they  have  this  power.  If  Juries  had  been 
appointed  to  judge  of  fad  only,  the  words  ‘  done/  or  ‘  not 
done/  or  words  of  a  like  import,  would  have  been  fubili- 
tuted  for  the  words  ‘  guilty/  or  6  not  guilty/  However, 
as  cur  anceftors  have  placed  it  in  their  option  to  determine 
the  law,  fo  far  as  it  is  conneded  with  the  fad;  the  language 
of  their  verdids  comprehends,  when  neceilary,  their  fenti- 
ments  upon  both.  If  an  adion  is  faid  to  be  criminal,  it  is 
necejjary  to  determine  whether  the  adion  happened:  — So 
that  when  a  Jury  declares  that  a  man  is  guilty,  the  fad  is 
implied  ;  becaufe  they  cannot  affix  guilt,  where  there  is 
no  fad.  When  a  Jury  declares  a  man  not  guilty,  the  de¬ 
termination  of  the  fad  is  left  uncertain  ;  becaufe  it  is  un- 
necejjary ;  for  the  law  concerns  itfelf  with  adions,  only  fo 
far,  as  they  are  criminal. 

f  From  the  dodrine,  that  Juries,  in  the  cafe  of  libels,  are 
Tiot  judges  of  law,  as  well  as  fad,  neceflarily  flows  the  fol¬ 
lowing  abfurdity  ;  viz.  that  it  is  the  duty  of  Juries  to  declare 
men  guilty,  or  not  guilty,  in  whom  they  perceive  neither 

guilt,  or  innocence. - Again  :  If,  becaufe  a  circumftance 

is  eftabliihed  as  a  fad,  it  is  to  be  reputed  as  a  crime,  every 
incident  which  happens,  is  a  crime.  Now,  if  printing 
and  publishing  only  be  criminal,  it  is  criminal  to  print  and 
publifti  the  Book  of  Common  Prayer,  and  the  Bible. 


It 
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for  doing  any  common  innocent  a6I,  if  it  be  but 
clothed,  and  difguifed,  in  the  indidlment,  with  the 
name  of  treafon,  or  fome  other  high  crime,  and  proved, 
by  witneffes,  to  have  been  done  by  him  ;  the  Jury, 
though  fatisfied  in  confcience,  that  the  fad!  is  not  any 
fuch  offence  as  it  is  called,  yet  becaufe  (according  to 
this  fond  opinion)  they  have  no  power  to  judge  of  law, 
and  the  fad!  charged  is  fully  proved,  they  fhall,  at 
this  rate,  be  bound  to  find  him  guilty  :  And  being  fo 
found,  the  judge  may  pronounce  fentence  again!!  him, 
for  he  finds  him  a  convid!ed  traitor.  Sic .  by  his  peers. 
And  thus,  as  a  certain  phyfician  bonded,  that  he  had 
killed  one  of  his  patients  with  the  bed  method  in  the 
world  ;  fo  here  fhould  we  have  an  innocent  man  hang¬ 
ed,  drawn,  and  quartered,  and  all  according  to  law. 

Jurym.  God  forbid  that  any  fuch  thing  fhould  be 
prad!ifed  1  and  indeed  I  do  not  very  fully  underdand  you. 

Barr .  I  do  not  fay  it  ever  hath  been,  and  I  hope  it 
never  will  be  p  radii  fed  :  But  this  I  will  fay,  that  ac¬ 
cording  to  this  dodlrine,  it  may  be  ;  and  confequently 
juries  may  thereby  be  rendered,  rather  a  fnare,  or  en- 

C  3  gine 


It  is  hard  to  fay,  on  what  principles  this  right  of  Juries 
can  be  difputed.  “  If  Jurymen,  becaufe  not  bred  to  the 
law,  .are  fuppofed  incapable  of  knowing  what  is,  or.  what  is 
not,  law  ;  it  follows  that  none  but  lawyers  can  judly  be 
punifhed  for  a  breach  of  the  law  :  for,  furely,  that  man 
is  rather  unfortunate,  than  faulty,  who  ignorantly  tranf- 
greffes  the  law/’ — Befides,  if  it  is  wife  to  veil  the  determi¬ 
nation  of  law,  where  it  concerns  fa dls,  in  the  Jury,  when 
any  civil  or  criminal  fuit  is  in  queflion  ;  certainly  it  is  wife 
to  entruft  the  Jury  with  the  fame  power,  in  all  {hits  which 
particularly  concern  the  fate  :  becaufe,  in  fuch  fairs,  the 


determination  is  always  of  more  confequcnte,  and  judges 
are  more  likely  to  be  und  r  an  influence,  which  is  ir  jmi- 
cus  to  the  rights  of  the  people. 
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gine  of  opprefiion,  than  any  adv  antage  or  guardian  of 
our  legal  liberties  againft  arbitrary  injuftice;  and 
made  mere  properties  to  do  the  drudgery,  and  bear 
the  blame  of  unreafonable  profecutions."  And  fince 
you  feem  fo  dull  as  not  to  perceive  it,  let  us  put  aa 
imaginary  cafe  ;  not  in  the  leaft  to  abet  any  irreve¬ 
rence  towards  his  Majefty,  but  only  to  explain  the 

thing,  and  {hew  the  abfurdnefs  of  this  opinion.- _ 

Suppofe  then  a  man  fhould  be  indided,  For  that  he 
sis  a  falfe  traitor,  not  having  the  fear  of  God  before 
his  eyes,  &c,  did,  traiteroufly,  prefumptuoufly, 
againft  his  allegiance,  and  with  an  intent  to  affront 
his  Majefty’s  perfon,  and  government,  pafs  by  fuch, 
or  fuch,  a  royal  ftatue,  or  effigies,  with  his  hat  on  his 
head,  to  the  great  contempt  of  his  Majefty  and  his 
authority,  the  evil  example  of  others,  againft  the 
peace,  and  his  Majefty’s  crown  and  dignity.  Being 
hereupon  arraigned,  and  having  pleaded  not  guilty,' 
fuppofe  that  fufficient  evidence  fhould  fwear  the  mat¬ 
ter  of  fad  laid  in  the  indidment,  viz.  That  he  did' 
pafs  by  the  ftatue,  or  pidure,  with  his  hat  on  ;  now 
imagine  yourfelf  one  of  the  Jury  that  were  fworn  to 
try  him; — what  would  you  do  in  the  matter  ? 

Jurym .  Do  f  why  I  fhould  be  fatisfied  in  my  con- 
fcience,  that  the  man  had  not,  herein,  committed  any 
crime,  and  fo  I  would  bring  him  in,  not  guilty. 

Barr .  You  fpeakas  any  honeftman  would  do  :  but 
I  hope  you  have  not  forgot  the  point  we  were  upon- 
Suppofe  therefore,  when  you  thought  to  do  thus,  the 
court,  or  one  of  your  brethren,  fhould  take  you  up, 
and  tell  you,  that  it  was  out  of  your  power  fo  to  do  : 
t  For  look  ye  (faith  he)  my  mafters  !  we  Jurymen  are 
4  only  to  find  matter  of  fad;  which  being  fully  pro- 
4  ved,  as  in  this  cafe  before  us  it  is,  we  muft  find  the 

-  *  party 
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c  party  guilty.  Whether  the  thing  be  treafon,  or  not* 
c  does  not  belong  to  us  to  enquire  ;  it  is  Paid  fo  here, 
c  you  fee,  in  the  indictment;  and  let  the  court  look 

to  that,  they  know  belt.  We  are  not  judges  of  law. 
4  Shall  we  meddle  with  niceties  and  punctilio’s,  and  go 
c  contrary  to  the  directions  of  the  court?  So  perhaps 
c  we  fhall  bring  ourfelves  into  a  Prccmunire  (as  they 
4  fay)  and  perhaps  never  be  fuffered  to  be  Jurymen 
4  again.  No,  no,  the  matter  of  faCt  you  fee  is  proved, 
4  and  that  is  our  bufinefs  ;  we  muft  go  according  to 
4  our  evidence,  we  cannot  do  lefs  :  truly  it  is  fome- 
4  thing  hard,  and  I  pity  the  poor  man,  but  we  can- 
4  not  help  it,  i3c,  After  thefe  notable  documents, 
what  would  you  do  now? 

Jurym ,  I  Ihould  not  tell  what  to  fay  to  it ;  for  I 
have  heard  feveral  ancient  Jurymen  fpeak  to  the  very 
fame  effeCt,  and  thought  they  talked  very  wifely. 

Barr,  W^ell  then,  would  you  confent  to  bring  in 
the  man  guilty  ? 

Jurym.  Truly  I  fhould  be  fomewhat  unwilling  to 
do  it ;  but  I  do  not  fee  which  way  it  can  be  avoided., 
but  that  he  muft  be  found  guilty  of  the  fact. 

Barr,  God  keep  every  honeft  body  from  fuch  Jury¬ 
men  !  Have  you  no  more  regard  to  your  Oath  ?  to 
your  Confcience  ?  to  Juftice  ?  to  the  Life  of  a  man  ? 

Jurym,  Hold  !  hold  !  perhaps  we  would  not  bring 
him  in  guilty  generally,  but  only  guilty  of  the  faCt  *  * 

finding  no  more,  but,  guilty  of  palling  by  the  ftatue 
with  his  hat  on. 

Barr,  This  but  poorly  mends  the  matter,  and  figni- 
fies  little  or  nothing:  for  fuch  a  finding  hath  generally 
beenrefufed  by  the  court,  as  being  no  verdiCt;  though, 
it  is  faid,  it  was  lately  allowed  fome where  in  a  cafe 

*  T  .  .  .  ,  /  that 

is  not  this  exaaiy  fimilar  to  a  late  verdid  given  in  the- 
*afe  of  the  King  againfl  WoodfalU 
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that  required  favour.  But,  fuppofe  it  were  accepted, 
what  do  you  intend  fhould  become  of  the  prifoner? 
Muft  not  he  be  kept  in  prifon  till  all  the  judges  are  at 
leifure,  and  willing,  to  meet,  and  argutthe  bufinefs  ? 
Ought  you  not,  and  what  reafon  can  you  give  why 
you  Jhould  not,  abfolutely  acquit,  and  difeharge  him? 
Nay,  Id  o  aver,  you  are  bound,  by  youroaths,  to  do  it ; 
by  faying  with  your  mouths  to  the  court,  what  your 
con  Science  cannot  but  dictate  to  yourfelves,  c  not  guilty.’ 
For  pray  confider,  are  you  not  fworn,  That  you  will 
well  and  truly  try,  and  true  deliverance  *  make  ? 
There  rs  none  of  this  (lory,  of  matter  of  fadf,  didin- 
guifhed  from  law,  in  your  oath  ;  but  you  are,  c  well,’ 
that  is,  fully,  and  c  truly,’  that  is,  impartially ,  to  try  the 
prifoner.  So  that  if  upon  your  confciences,  and  the 
bed  of  your  understanding,  by  what  is  proved  againd 
him,  you  find  he  is  guilty  of  that  crime  wherewith  he 
Hands  charged,  that  is,  deferving  Death,  or  fuch  other 
punifhment  as  the  law  inflidfs  upon  an  offence  fo  de¬ 
nominated  ;  then  you  are  to  fay,  he  is  guilty.  But 
if  you  are  not  fatisfied,  that  either  the  adl  he  has 
committed,  was  treafon ,  or  other  crime ,  (though  it 
he  never  fo  often  called  (o)  ;  or  that  the  adf  itfelf,  if 
it  were  fo  criminal,  was  not  done:  then  what  re¬ 
mains,  but,  that  you  are  to  acquit  him?  for  the  end 
of  Juries  is  to  preferve  men  from  Oppreflion  ;  which 
may  happen,  as  well  byimpofing,  or  ruining  them  for 
that  as  a  crime,  which  indeed  is  none,  or  at  lead  not 
fuch,  or  fo  great,  as  is  pretended  ;  as  by  charging  them 
with  thecommidion  of  that,  which,  in  truth,  was  not 
committed.  And  how  do  you  well,  and  truly  try, 
and  true  deliverance  make,  when  indeed  you  do  but 
deliver  him  up  to  others  to  be  condemned,  for  that, 
which  yourfelves  do  not  believe  to  be  any  crime  ? 

:  Jury  mi 


#  Of  their  verdifl,  this  is  meant. 
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Jurym .  Well ;  but  the  fuppofed  cafe  is  a  Cafe  unfup- 
pofable.  It  is  not  to  be  imagined,  that  any  fuch  thing 
fhould  happen  ;  nor  to  be  thought,  that  the  judges  will 
condemn  any  man,  though  brought  in  guilty  by  the 
J  ury,  if  the  matter,  in  itfelf,  be  not  fo  criminal  by  law. 

Barr .  It  is  mofttrue,  I  do  not  believe  that  ever  that 
cafe  will  happen.  I  put  it  in  a  thing  of  apparent  aft>- 
furdity,  that  you  might  the  more  clearly  obferve  the 
unreafonablenefs  of  this  dp&rine  ;  but  withal  I  muft 
tell  you,  that  it  is  not  impoftible  that  fome  other  cafes 
may  really  happen,  of  the  fame,  or  the  like  nature, 
though  more  fine,  and  plaufible.  And,  though  we  ap¬ 
prehend  not,  that  during  the  reign  of  his  Majefty  that 
now  is,  (whofe  life  God  long  preferve)  any  Judges 
will  be  made,  that  would  fo  wreft  the  lav/;  yet  what 
fecurity  is  there,  but  that  fome  fuccefiors  may  not  be 
fo  cautious  in  their  choice  ?  and,  though  our  benches 
of  judicature  be  at  prefent  furnifhed  with  gentlemen  of 
great  integrity,  yet,  there  may  one  day  happen  fome 
Trefilian ,  orkinfman  of  Empfon\ ,  to  get  in,  (for  what 
has  been,  may  be)  who,  Empfon- like,  too,  {hall  pre¬ 
tend  it  to  be  for  his  mafter’s  fervice  to  increafe  the 
number  of  criminals,  that  his  coffers  may  be  filled 
with  fines,  and  forfeitures :  and  then  fuch  mifchiefs  may 
arife.  And  Juries,  having  upon  confidence  parted  with 
their  juft  privileges,  fhall  then,  too  late,  drive  to  re- 
aifume  them,  when  the  number  of  ill  precedents  fhall 
be  vouched  to  inforce  that  as  of  right,  which  in 
truth  was  at  firft  a  wrong,  grounded  on  eafinefs  and 
ignorance.  Had  our  wife,  and  wary  anceftors, 
thought  fit  to  depend  fo  far  upon  the  contingent  ho- 
nefty  of  judges,  they  needed  not  to  have  been  fo  zea¬ 
lous  to  continue  the  ufage  of  Junes  fuvyjn* 

If  the  reader  is  defirous  of  feeing  the  many  unhappy 
coniequences,  to  which  fuch  a  dependance  would  fubjedl 

us  % 
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Junm.  Yet  fill]  I  have  heard,  that  in  every  indiCI- 
ment,  or  information,  there  is  always  fomethin^  of 
form,  or  law,  and,  fomething  ejfe,  of  fad;  and  it 
feems  reafonable,  that  the  Jury  fhould  not  be  bound 
up  nicely  to  find  every  formality  therein  expreffed* 
or  elfe  to  acquit  (perhaps)  a  notorious  criminal.  But 
if  they  find  the  efiential  matter  of  the  crime,  then 
they  ought  to  find  him  guilty. 

Bcirr.  You  fay  true,  and  therefore  muft  note,  that 
there  is  a  wide  difference  to  be  made  between  words 
of  courfe,  raifed  by  implication  of  lav/,  and  efiential 
words,  that  either  make,  or  really  aggravate,  the 
crime  charged.  The  law  does  fuppofe  and  imply  every 
trefpafs,  breach  of  the  peace,  every  felony,  murder, 
ortreafon,  to  be  done  (Hi  £t&rnu£,  with  force,  and 
arms,  &c,  Now,  if  a  perfon  be  indi&ed  for  murder 
by  poifon,  and  the  matter  proved  5  God  forbid  the  jury 
ihould  fcruple  the  finding  him  guilty  upon  the  indict¬ 
ment,  merely  becaufe  they  do  not  find  that  part  of 
it,  as  to  force,  and  arms,  proved  !  for  that  is  implied 
as  a  neccffary,  or  allowable,  fiction  of  law. 

But  on  the  other  fide,  when  the  matter  in  ifiue,  in 
itfelf,  and  taken  as  a  naked  propofition,  is  of  fuch  a  na¬ 
ture,  as  no  aCtion,  indictment,  or  information  will  lie 
for  it  finglyj  but  it  is  worked  up  by  fpecial  aggrava¬ 
tions  into  matter  of  damage,  or  crime  ;  (as  that  it  was 
clone  to  fcandalize  the  government,  to  raife  fedition, 
to  affront  authority,  or  the  like,  or  with  fuch,  or  fuch, 
an  evil  intent)  :  If  thefe  aggravations,  or  fome  overt 

adl 

ns ;  let  him  read  the  fecond  poftfcript  to  the  Letter  to  Almon 
in  matter  of  Libel.  There  are  many  obfervations  in  that 
publication,  which  give  great  confirmation  to  the doCtrines 
here  laid  down,  and  fhew  the  writer  to  have  been  pof- 
fdfed  of  exceedingly  great  abilities,  judgment,  and  learning. 
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act  to  manifgft  fuch  ill  defign,  or  intention,  be  not 
made  out  by  evidence,  then  ought  the  Jury  to  find 
the  party,  not  guilty.  For  example  : 

Bithop  Latimer  (afterwards  a  martyr  in  bloody 
queen  Marys  days,  for  the  Protefiant  religion)  in  his 
fermon  preached  before  the  moft  excellent  king  Ed- 
ivard VI.  delivered  thefe  words:  ‘  Imuft  defireyour 
‘  grace  to  hear  poor  men’s  fuits  yourfelf.  The  fay¬ 
ing  is  now,  “  That  money  is  heard  every  where 
— If  he  be  rich,  he  fhall  foon  have  an  end  of  his 
‘‘  matter.”  Others  are  fain  to  go  home  with  weep¬ 
ing  tears  for  any  help  they  can  obtain  at  any  judge’s 
‘  hand.  Hear  men’s  fuits  yourfelf,  I  require  you  in 
God’s  behalf;  and  put  them  not  to  the  hearing  of 
‘  thefe  velvet-coats,  thefe  up-lkips.  Amonglf  all 
‘  others,  one  efpecially  moved  me  at  this  time  to 
fpeak  :  I  his  it  is,  Sir  :  A  gentlewoman  came  and 
told  me,  that  a  great  man  keepeth  certain  lands  of 
hers  from  her,  and  will  be  her  tenant  in  fpite  of 
‘  her  teeth.  And  that  in  a  whole  twelve-month 
cou^  n°t  get  but  one  day  for  the  hearing  of 
t  ^cr  rnatter>  and  the  fame  day,  when  it  fhould  be 
heaid,  the  great  man  brought  on  his  fide  a  great 

‘  of  lawyers  for  his  council.  The  gentlewoman 

‘  had  but.  one  man  of  law,  and  the  great  man 

/Lakes  him  fo,  that  he  cannot  tell  what  to  do.  So 

‘  that  when  the  matter  came  to  the  point,  the  judge 

‘  was  a  means  to  the  gentlewoman,  that  Hie  flioufd 

‘  Iet  the  great  man  have  a  quietnefs  in  her  land.— I 

‘  befeech  your  grace,  that  ye  would  look  to  thefe 
4  matters. 

‘  And  you  proud  judges !  hearken  what  God  faith 

in  his  holy  book  ;  nudite  itlos ,  tta  parvu?ny  ut  mag- 
‘  num.  Hear  them  (faith  he)  the  final]  as  well  as  the 
1  ‘  great; 
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c  great ;  the  poor  as  well  as  the  rich  ;  regard  no  per- 
*  fon,  fear  no  man.  And  why  ?  Quia  Domini  judi - 
c  cium  eft ,  The  judgment  is  God’s.  Mark  this  fay- 
c  ing,  thou  proud  judge  ;  the  devil  will  bring  this 
c  fen  ten  ce  aaainft  thee  at  the  day  of  doom.  Hell  will 
4  be  full  of  thefe  judges,  if  they  repent  not,  and 
c  amend  :  they  are  worfe  than  the  wicked  judge  that 
4  Chrift  fpeaketh  of,  Luke  the  19th,  that  neither 
4  feared  God,  nor  the  world.  Our  judges  are  worfe 
4  than  this  judge  was  ;  for  they  will  neither  hear 
4  men  for  God’s  fake,  nor  fear  of  the  world,  nor 
4  importunatcnefs,  nor  anything  elfe;  yea,  fome  of 
4  them  will  command  them  to  *  ward  if  they  be 
4  importunate. — I  heard  fay,  that  when  a  fuitorcame 
4  to  one  of  them,  he  faid,  44  What  fellow  is  it,  that 
44  giveth  thefe  folks  counfel  to  be  fo  importunate  ? 
4t  He  deferves  to  be  punifhed,  and  committed  to 
44  ward.”  Marry,  Sir,  punifh  me  then  ;  it  is  even  I 
4  that  gave  them  counfel.  I  would  gladly  be  punifhed 
4  in  fuch  a  caufe  ;  and  if  you  amend  not,  I  will  caufe 
4  them  to  cry  out  upon  you  ftiil ;  even  as  long  as 

4  I  live.’ - Thefe  are  the  very  words  of  that  good 

bifhop,  and  martyr,  father  Latimer :  4  But  now-a- 
4  days  the  judges  be  afraid  to  hear  a  poor  man  againft 
4  the  rich;  infomuch,  they  will  either  pronounce 
4  againft  him,  or  fo  drive  off  the  poor  man’s  fuit, 
4  that  he  fhall  not  be  able  to  go  through  with  it  f .’ 

Jurym .  Truly  they  are  fomewhat  bold,  but  I  think 
very  honeft  ones.  But  what  fignify  they  to  our  dif- 
courfe  ? 

Barr .  Only  this  ; — Suppofe  the  judges  of  thofe 
times,  thinking  themfelves  aggrieved  by  fuch  his  free¬ 
dom,  fhould  have  brought  an  indictment  againft  him, 

fettin£ 

* 

f  See  alfo  Latimer' s  Third  Sermon* 
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fetting  forth,  that  c  falfly,  and  malicioufly,  intending 
‘  to  fcandalize  the  government,  and  the  adminiftra- 
c  tioa  of  juftice,  in  this  realm,  and  to  bring  the  fame 
c  into  contempt,  he  did  fpeak,  publifh,  and  declare 
4  the  falfe,  and  fcandalous,  words  before  recited.’ 

Jurym.  I  conceive,  the  judges  had  more  wit,  than 
to  trouble  themfelves  about  fuch  a  bulinefs. 

Barr.  That  is  nothing  to  the  purpofe  ;  but  fuppofe, 

I  fay,  by  them,  or  any  body  elfe,  it  had  been  done  ; 
and  his  fpeaking  the  words  had  been  proved  ;  and 
you  had  then  been  living,  and  one  of  the  Jury  ? 

Jurym .  I  would  have  pronounced  him  not  guilty, 
and  been  ftarved  to  death  before  I  would  have  con- 
fented  to  a  contrary  verdidf  ;  becaufe  the  words  in 
themfelves  are  not  criminal,  nor  refle&ing  upon  any 
particulars ;  and  as  for  what  is  fuppofed  to  be  laid  in 
the  indictment,  or  information,  (c  that  they  were  pub- 
‘  lifhed,  or  fpoken,  to  fcandalize  the  government, 
4  and  the  adminiftration  of  juftice,  or  to  bring  the 
4  fame  into  contempt’)  nothing  of  that  appears. 

Barr .  You  refolve,  as  every  honeft,  underftanding, 
confcientiousman,  would  do  in  the  like  cafe ;  for  when 
a  man  is  profecuted  for  that,  which,  in  itfelf,  is  no 
crime,  how  dreadfully  foever  it  may  be  fet  out,  (as 
the  inquifitors  in  Spain  ufe  to  clothe  innocent  Protef- 
tants,  whom  they  confign  to  the  flames,  with  Sambe- 
nitos ,  garments  all  over  bepainted  with  Devils;  that 
the  people  beholding  them  in  fo  hellifh  a  drefs,  may 
be  fo  far  from  pitying  them,  that  they  may  rather 
condemn  them  in  their  thoughts  as  mifcreants  not 
worthy  to  live,  though  in  truth  they  know  nothing 
of  their  caufe  ;)  — yet  I  fay,  notwithftanding  any  fuch 
bugbear  artifices,  an  innocent  man  ought  to  be  ac¬ 
quitted,  and  not  he  and  all  his  family  ruined,  and  per- 

D  haps 
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‘“‘“‘macions,  in  lome  cafes  to  be  harmlefs  vi 
and  pepper,  and  in  others,  henbane  fteeped  in 


forth . 
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in  aqua 


Barr.  That  may  eafily  happen,  where  the  Jury 
oes  not  dilhnguifh  legal  implications,  from  fuch  as 
conftitute,  or  materially  aggravate,  the  crime  :  for  if 
the  Jury  fhall  honeftly  refufe  to  find  the  latter  in  cafes 
where  there  is  not  diredf  proof  of  them,  (viz.  That 
tuch  an  ad  was  done  falfly,  fcandaloufly,  malicioufly, 
with  an  intent  to  raife  fedition,  defame  the  govern¬ 
ment,  or  the  like,)  their  mouths  are  not  to  be  ftopt 
nor  their  confciences  fatisfied  with  the  court’s  telling 
tnem— You  have  nothing  to  do  with  that;  it  is  only 
matter  of  form  or  matter  of  law  :  you  are  onl  y  to  exa¬ 
mine  the  faa,  whether  he  fpoke  fuch  words,  wrote, 
or  (old,  fuch  a  book,  or  the  like.*  For  now,  if  they 
flaould  ignorantly  take  this  for  an  anfwer,  and  bring 
in  the  prifonet  guilty,  though  they  mean  and  intend 
of  the  naked  fad,  or  bare  ad,  only  ;  yet  the  clerk  re- 
coidingit,  demands  a  further  confirmation,  faying  to 


them. 


.  ,  . A  Pr°Phet !— Our  modern  patriots  have  often  been  the 
lubjects  of  ridicule,  on  account  of  their  apprehenfions  • 
however,  we  have  lived  to  fee  the  completion  of  feverai 
predictions,  here  made  by  one  of  ouranceftors;  and  our 
poftenty  may,  in  the  fame  manner,  have  reafon  to  be  con- 


out  foundation. 


vinceJ,  that  thofe  made  in  our  times  are  not  entirely  with- 
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them>  thus  ;  <  Well  then,  you  fay  A.  B.  is  guilty  of  the 
‘  trefpafs,  or  mifdemeanour,  in  manner,  and  form,  as 

*  he  ftands  indi&ed ;  and  fo  you  fay  all  ?’  To  which  the 
foreman  anfwers  for  himfelf  and  his  fellows,  4  Yes.* 
Whereupon  the  verdidf  is  drawn  up — c  Juratores  fuper 

*  facramentumfuum  dicunt ,’  &c. c  The  Jurors  do  fay  up- 
4  on  their  oaths,  that  A,  B .  malicioufly,  in  contempt  of 
€  the  kingand  the  government,  with  an  intent  to  fcan- 
4  dalize  the  adminiftration  of  juftice,  and  to  bring  the 
4  fame  into  contempt,  or  to  raife  fedition,’  &c.  (as 
the  words  before  were  laid) ;  fpake  fuch  words,  pub- 
Jifhed  fuch  a  book,  or  did  fuch  an  a£f,  againft  the 
peace  of  our  lord  the  king,  his  crown  and  dignity. 

-  Thus  a  verdict,  fo  called  in  law,  quafi  veritatis , 
becaufe  it  ought  to  be  the  voice ,  or  faying,  of  truth  -f* 
itftdf,  may  become  compofed  in  its  material  part  of 
falfhood.  Thus  twelve  men  ignorantly  drop  into  a 
perjury.  And  will  not  every  confcientious  man  trem¬ 
ble  to  pawn  his  foul  under  the  facred,  and  dreadful  fo- 
iemnity  of  an  oath,  toatteft,  andjuftify,  a  lye  upon  re¬ 
cord  to  all  pofterity  ?  befides  the  wrong  done  to  the 
prifoner,  who  thereby  perhaps  comes  to  be  handed, 
(and  fo  the  Jury  in  foro  c on fci entice  are  certainly  guilty 
of  his  murther ;)  or  at  lead  by  fine,  or  imprifonment, 
undone,  with  all  his  family,  whofe  j u ft  curfes  will 
fall  heavy  on  fuch  unjuft  Jurymen,  and  all  their  po- 
fterity,  that  againft  their  oaths,  and  duty,  occaftoned 
their  caufelefs  mifeiy.  And  is  all  this,  think  you, 
nothing  but  a  matter  of  formality  ? 

Jurym.  Yes,  really,  a  matter  of  vaft  importance,  and 
fad  confideration ;  yet  I  think  you  charge  the  mif- 
chiefs  done  by  fuch  proceedings  a  little  too  heavy 
upon  the  Jurors.  Alas,  good  men  !  they  mean  no 

D  2  harm  $ 
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barm  ;  they  do  but  follow  the  directions  of  the 
court:  if  any  body  ever  happen  to  be  to  blame  m 
fuch  cafes,  it  mud:  be  the  judges. 

Bair,  Yes,  forfooth  !  that’s  the  Jurymen’s  com¬ 
mon  plea ;  but  do  you  think  it  will  hold  good  in  the 
court  of  Heaven?  ’Tis  not  enough  that  we  mean  no 
harm,  but  we  mud:  do  none  neither;  efpecially  in 
thing  sof  that  moment.  Nor  will  ignorance  excufe, 
where  it  is  afredled,  and  where  duty  obliges  us  to  in¬ 
form  ourfelves  better,  and  where  the  matter  is  fo  plain 
and  eafy  to  be  underflood. 

As  lor  the  judges,  they  have  a  fairer  plea  than  you, 
and  may  quickly  return  the  burthen  back  upon  the  Ju- 
tors  :  f  or  4  we,  may  they  fay,  4  did  nothing  but  our 
duty,  according  to  uiual  pradlice  :  the  Jury,  his 
*  Peers?  bad  found  the  fellow  guilty,  upon  their  oaths, 
4  of  iuch  an  odious  crime,  and  attended  with  fuch  vile 
4  preemptions,  and  dangerous  circumflances.  They 
4  are  judges;  we  took  him  as  they  prefented  him  to 
4  us  ;  and  according  to  our  duty  pronounced  the  fen- 
4  tence,  that  the  law  inflicts  in  fuch  cafes,  or  fet  a  fine, 
4  or  ordered  corporeal  punifcment  upon  him,  which 
4  was  very  moderate,  confidering  the  crime  laid  in  the 
4  indiclment,  or  information,  and  of  which  they  had 
4  fo  fworn  him  guilty.  If  he  were  innocent,  or  not 
4  fo  bad  as  represented,  let  his  deftru&ion  lie  upon  the 
4  Jury,  &c,’  At  this  rate,  if  ever  we  fhould  have  an 
unconfcionable  judge,  might  he  argue  ;  and  thus  the 
guilt  of  the  blood,  or  ruin,  of  an  innocent  man,  when 
it  is  too  late,  fhall  be  bandied  to  and  fro,  and  fhuffled 
off  from  the  Jury  to  the  Judge,  and  from  the  Judge 
to  the  Jury  ;  but  really  flicks  faffs  to  both,  but  efpe¬ 
cially  on  the  Jurors  ;  becaufe  the  very  end  of  their 
inftitution  was  to  prevent  all  dangers  of  fuch  oppref- 

fion  ; 
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fion  ;  and  in  every  fuch  cafe,  they  do  not  only  wrong 
their  own  fouls,  and  irreparably  injure  a  particular 
perfon,  but  alfo  bafely  betray  the  liberties  of  their 
country  in  general.  For  as,  without  their  ill  compli¬ 
ance  and  adh,  no  fuch  mifchief  can  happen  ; — fo  by  it, 
ill  precedents  are  made,  and  the  plague  is  increafed  ; 
honefter  Juries  are  di (heartened,  or  feduced  by  cuftom 
from  their  duties  ;  juft  privileges  are  loft  by  difufer  ; 
and  perhaps  within  a  while  fome  of  themfelves  may 
have  an  hole  picked  in  their  coats,  and  then  they  are 
tried  by  another  Jury  juft  as  wife,  and  honeft,  and  fo 
defervedly  come  to  fmart  under  the  ruinating  effedfs, 
and  example,  of  their  own  folly  and  injuftice. 

Jurym .  You  talk  of  folly,  and  blame  Jurymen,  when 
indeed  they  cannot  help  it.  f  bey  would  fometimes 
find  fuch  a  perfon  guilty,  and  fuch  an  one  innocent, 
and  are  perluaded  they  ought  fo  to  do ;  but  the  court 
over-rules,  and  forces  them  to  do  otherwife. 

Barr .  How,  I  pray  ? 

' "Jurym .  How?  why,  did  you  never  hear  a  Jury 
threatened  to  be  fined  and  imprifoned,  if  they  did  not 
comply  with  the  fentiments  of  the  court? 

Barr .  I  have  read  of  fuch  doings,  but  I  never  heard, 
or  faw  it  done  :  and  indeed  I  do  not  doubt  but  our  feats 
of  juftice  are  furnifhed  with  both  better  men,  and 
better  lawyers,  than  to  ufe  any  fuch  menaces,  or  d ti¬ 
re  fs ;  for  undoubtedly  it  is  a  bafe,  and  very  illegal, 
pradfice.  But,  however,  will  any  man  that  fears  God, 
nay,  that  is  but  an  honeft  heathen,  debauch  his  con- 

J  7 

fcienceand  forfwear  himfelfs  do  his  neighbour  miuf- 
tice  *,  betray  his  country’s  liberties,  and  confequently 
enflave  himfelf,  and  his  pofterity  \  and  all  this  merely, 
becaufe  he  is  hedtored,  and  threatened  a  little  ? 

D  3  Jurym* 
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Jurym.  I  know  it  fliould  not  fway  with  any:  hut 
alas  .  a  pnfon 1  is  terrible  to  mod  men,  whatever  the 
taufe  be;  and  the  fine  may  be  fuch,  if  one  fhall  re- 
lufe  to  comply,  as  may  utterly  ruin  one’s  family. 

Barr,  f  right  not  yourfelf ;  there  is  no  caufe  for  this 
ague-nt,  to  fhakeyour  confcience  out  of  frame :  if  you 
are  threatened,  ’tis  but  brutum  fulmen,  lightning  with- 
out  a  thunderbolt,  nothing  but  big  words;  for  it  is 
well  known.  That  there  is  never  a  Judge  in 
England  that  can  fine,  or  imprison,  any 
Juryman  in  such  a  case. 

jurym.  Good  Sir  !  I  am  half  aftamed  to  hear  a 
■faarrnrer  talk  thus:  have  not  fome  in  our  memory- 
been  fined  and  imprifoned  ?  And  fure  that  which  has 
actually  been  doner,  is  not  altogether  impoflible. 

Barr.  Your  fervant,  Sir!  under  favour  of  your 
mighty  wifdom,  and  experience,  when  I  faid  no  judge 
could  do  it,  I  fpake  the  more  like  a  Barrifter;  forlt 
is  a  maxim  in  law — Id  poJJ'unms,  quod  jure  pojjumus ;  ‘  a 
man  is  faid  to  be  able  to  do  only  fo  much,  as  he  may 
‘  lawfuily  do.’  But  fuel)  fining,  and  imprifoning,  can¬ 
not  lawfully  be  done;  the  judges  have  no  right,  or 
power,  by  law,  to  do  it ;  and  therefore  it  may  well 
be  faid,  they  cannot,  or  are  not  able,  to  do  it. 

Ana  whereas  you  fay,  that  fome  Juries  in  our  me¬ 
mory  have  been  fined  and  imprifoned,  you  may  pof- 
iibJy  fay  true;  but  it  is  as  true,  that  it  hath'  been 
only  in  our  memory  ;  for  no  fuch  thing  was  praSfifed 
in  antient  times;  for  fo  I  find  it  a  (Felted  by  a  late 
learned  judge  *,  in  thefe  pofitive  words  :  ‘  No  cafe  can 
oe  ofieied,  ei-hcr  before  attaints  granted  in  general, 

or  aiLCI’  t^‘at  cver  a  Jury  was  punifiied  by  fine  and 
‘  imprifonment  by  any  Judge,  for  not  finding  accord- 

°  fins 

*  chief  jufticc  Vaughan,  in  his  Reports,  fol.  146, 
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‘  in g  to  their  evidence,  and  his  direction,  until  Pop- 
‘  time;  nor  is  there  clear  proof,  that  he  ever 
4  fined  them  for  that  reafon,  feparated  from  other  mif- 
c  demeanours.’  And  fol.  152,  he  affirms,  4  That  no 
‘  man  can  fhew,  that  a  Jury  was  ever  punifhed  upon 
4  an  information,  either  at  law,  or  in  the  Star-charn- 
4  her,  where  the  charge  was  only  for  finding  againft 
4  their  evidence,  or  giving  an  untrue  verdia ;  unlefs 
4  imbracery,  fubornation,  or  the  like  were  joined.’  So 
that,  you  fee,  the  attempt  is  an  innovation,  as  well  as 
unjuft  ;  a  thing  unknown  to  our  fore-fathers,  and  the 
ancient  fages  of  the  law  :  and  therefore  fo  much  the 
more  to  be  watched  againft,  refifted,  and  fupprefled, 
whilft  young  ;  left  in  time  this  crafty  cockatrice’s  egg, 
hatched,  and  foftered  by  ignorance,  and  pufifianimous 
compliance,  grow  up  into  a  ferpent  too  big  to  be  maf- 
tered,  and  fo  blaft,  and  deftroy  the  firft-born  of  our 
Englifo  freedoms.  And  indeed  (blefted  be  God)  it  hath 
hitherto  been  rigoroufly  oppofed  as  often  as  it  durft 
crawl  abroad  ;  being  condemned  in  parliament,  and 
knocked  o’th’  head  by  the  refolutions  of  the  j  udges  upon 
folemn  argument :  as,  by  and  by,  I  (hall  demonftrate. 

Jurym.  Well,  but  are  Jurors  not  liable  then  to  fine 
or  imprifonment,  in  any  cafe  whatfoever  ? 

Bai  r.  Now  you  run  from  the  point ;  we  were  talk¬ 
ing  of  giving  their  verdia,  and  you  fpeak  of  any  cafe 
whatfoever.  Whereas  you  fhould  herein  obferve  a  ne- 
cefiaiy  diftinaion,  which  I  (hall  give  you  in  the  words 
of  that  learned  judge  laft  recited*:  4  Much  of  the  office 
of  Jurors,  in  order  to  their  verdia,  is  ministerial  : 

4  as  not  withdrawing  from  their  fellows  after  they  are 
4  fworn  1  not  receiving  from  either  fide  evidence  not 
given  in  couit;  not  eating  and  drinking  before  their 
4  verdia;  refufing  to  give  a  verdia,  &c.  wherein  if  they 

4  tranfgrefsj 

*  Vaughan's  Reports,  fol.  152. 
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c  tranigrefs,  they  may  be  finable.  But  the  verdid  itfelf, 

‘  when  given,  is  notan  ad  miniflerial,  but  judicial, 
c  and  (fuppofed  to  be)  according  to  the  beft  of  their 
c  judgment;  for  which  they  are  not  finable,  nor  to  be 
‘  punifhed,  but  by  attaint;’  that  is,  by  another  Jury,  in 
cafes  where  an  attaint  lies,  and  where  it  fhall  be  found 
that,  wilfully they  gave  a  verdid,  falfe  and  corrupt. 

Now  that  Juries,  otherwife,  are  in  no  cafe  punifh- 
able,  nor  can  (forgiving  their  verdid  according  to  their 
confciences,  and  the  beft  of  their  judgment)  be  le¬ 
gally  fined  or  imprifoned  by  any  judge,  on  colour  of 
not  going  according  to  their  evidence,  or  finding  con¬ 
trary  to  the  diredions  of  the  court;  is  a  truth,  both 
founded  on  unanfwerable  reafons,  and  confirmed  by 
irrefragable  authorities. 

O 

Jurym.  Thofe  I  would  gladly  hear. 

Barr .  They  are  many,  but  feme  of  the  moft  evident 
are  thefe  that  follow.  As  for  reafons  : 

1.  A  Jury  ought  not  to  be  fined,  or  imprifoned,  be- 
caufe  they  do  not  follow  the  judge’s  diredions ;  for  if 
they  do  follow  his  diredions,  they  may  yet  be  attain¬ 
ted  :  and  to  fay  they  gave  their  verdid  according  to  his 
diredions,  is  no  bar  but  the  judgment  fhall  be  reverfed, 
and  they  punifhed  for  doing  that,  which  if  they  had  not 
done, they  fhould  (by  thisopinion)  have  been  fined, and 
imprifoned,  by  the  judge. — Which  is  unreafonabJe. 

2.  If  they  do  not  follow  his  diredion,  and  be  therefore 
fined,  yet  they  may  be  attainted,  and  fo  they  fhould  be 
doubly  punifhed  by  diftind  judicatures  for  the  fame 
offence;  which  the  common  law  never  admits. 

3.  To  what  end  is  the  Jury  to  be  returned  out  of  the 
vicinage  (thatis,  the  neighbourhood)  whence  the  ifiue 
arifeth?  to  what  end  muft  hundredors  be  of  the  Jury, 
whom  the  law  fuppofeth  to  have  nearer  knowledge  of 
the  fad  than  thofe  of  the  vicinage  in  general  ?  to  what 
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end  are  they  challenged  fo  fcrupuloufly  to  the  array 
and  poll  ?  to  what  end  muft  they  have  fuch  a  certain 
freehold,  and  be  probiy  faf  legalesy  homines ,  and  not 
of  affinity  with  the  parties  concerned,  &c.  if  after  all 
this,  they  implicitly  muft  give  a  verdi£t  by  the  dic¬ 
tates,  and  authority  of  another  man,  under  pain  of 
fines,  and  imprifonment,  when  fworn  to  do  it  accord¬ 
ing  to  the  beft  of  their  own  knowledge  ?  A  man  cannot 
fee  by  another’s  eye,  nor  hear  by  another’s  ear ;  no 
4  more  can  a  man  conclude,  or  infer,  the  thing  to  be 

refolved  by  another’s  underftanding,  or  reafoning  ; 
unlefs  all  men’s  underftandings  were  equally  alike. 
And  if,  merely  in  compliance,  becaufe  thejudgefays 
thus,  or  thus,  a  Jury  (hall  give  a  verdi£t ;  tho’  fuch 
their  verdidf  ftiould  happen  to  be  right,  true,  and  juft  ; 
yet  they  being  not  allured  it  is  fo  from  their  own 
underftanding,  aveforfzjuorny  atleaft  in  foro  confcienties. 

4.  Were  Jurors  fo  finable,  then  every  mayor,  and 
bailiff  of  corporations,  all  ftewards  of  leets,  juftices  of 
peace,  &c.  whatever  matters  are  tried  before  them., 
fhall  have  verdicts  to  their  minds,  orelfefine,  andim- 

r.  prifon  the  Jurors  till  they  have  ;  fo  that  fuch  muft  be 

either  pleafed,  humoured,  or  gratified,  elfe  no juftice, 
er  right,  is  to  be  had  in  any  court. 

5.  Whereas  a  perfon  by  law  may  challenge  the  fhe- 
riff,  or  any  Juryman,  if  of  kin  to  his  adverfary  ;  yet  he 
cannot  challenge  a  mayor,  recorder,  juftice,  &c.  who 
*tis  poffible  will  have  a  verdicft:  for  their  kinfman,  or 
againft  their  enemy,  or  elfe  fine  and  imprifon  the  Jury 
till  they  have  obtained  it:  fo  that  by  this  means  our 
lives,  liberties,  and  properties,  fhall  be  folely  tried  by, 
and  remain  at  the  arbitrary  difpofal  of  every  merce¬ 
nary,  or  corrupted  juftice,  mayor,  bailiff,  or  recorder, 
it  any  fuch  (hould,  at  any  time,  get  into  office. 

6.  ’Tis 
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6.  ’Tis  unreafonable  that  a  Jury  fhould  be  finable 
on  pretence  of  their  going  again#  their  evidence ; 
becaufe  it  can  never  be  tried,  whether  or  no  in  truth 
they  did  find  with,  or  again#,  their  evidence,  by 
reafon  no  writ  of  error  lies  in  the  cafe. 

7.  Were  Jurymen  liable  to  fuch  arbitrary  fines, 
they  would  be  in  a  worfe  condition  than  the  criminals 
that  are  tried  by  them;  for  in  all  civil  actions,  infor¬ 
mations,  and  indi&ments,  fome  appeals,  or  writs  of  falfe 
judgment,  or  of  error,  do  lie  into  fuperior  courts  to 
try  the  regular  proceedings  of  the  inferior.  But  here 
can  be  no  after-trial,  or  examination;  but  the  jury¬ 
man  (if  fining  at  all  were  lawful)  mu#  either  pay  the 
fine,  or  lie  by  it;  without  remedy  to  decide,  whether 
in  his  particular  cafe  he  were  legally  fined,  or  not. 

8.  Without  a  fadf  agreed,  it  is  as  impoffible  for  a 
judge,  or  any  other,  to  know  the  law,  relating  to  that 
facf,  or  diredt  concerning  it,  as  to  know  an  accident 
that  hath  no  fubjedf ;  for  as,  where  there  is  no  law, 
there  is  no  tranfgreffion,  fo  where  there  is  no  tranf- 
grefiion,  there  is  no  place  for  law:  for  c  the  law  (faith 
divine  authority)  ‘  is  made  for  the  tranfgreffor/  And 
as  Coke  tells  us,  Ex  fafto  jus  oritur ;  upon  #ating  the 
fadf,or  tranfgreflion,  matter  of  law  doth  arife,  or  grow 
out  of  the  root  of  the  fadf.  Now  the  Jury  being  the 
foie  judges  of  fadf,  and  matter  in  iffue  before  them, 
not  finding  the  fadf  on  which  the  law  fhould  arife, 
cannot  be  faid  to  find  again#  law,  which  is  no  other 
than  a  fuperftrudture  on  fadl :  fo  that  to  fay  they  have 
found  again#  the  law,  when  no  fadf  is  found,  is 
abfurd  ;  an  expreffion  infignificant,  and  unintelligible. 
For  no  iffue  can  be  joined  of  matter  in  law  ;  no  Jury 
can  be  charged  with  the  trial  of  matter  in  law  barely ; 
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no  evidence  ever  was,  or  can  be,  given  to  a  Jury,  of 
what  is  law,  or  not :  nor  can  any  fuch  oath  be  given 
to,  or  taken  by  a  Jury,  to  try  matter  in  law  ;  nordoes 
an  attaint  lie  for  fuch  oath,  if  falfe,  &c.  But  if,  by 

finding  again  ft  the  dire&ions  of  the  court  in  ma’tter 
of  law,  lhall  be  underftood,  that  if  the  judcre  having 
heard  the  evidence  given  in  court,  (for  he  can  regu¬ 
larly  know  no  other,  though  the  Jury  may)  fhall  tell 
the  Jury  upon  this  evidence,  the  law  is  for  the  plain- 
i  ,  or  for  the  defendant,  and  the  Jury  are,  under  pain 
of  fine,  and  impnfonment,  to  find  accordingly ;  then 
it  is  plain,  the  Jury  ought  of  duty  fo  to  do.  Now  if 
this  were  true ,  who  fees  not  that  the  Jury  is  but  a 
troublefome  delay,  of  great  charge,  much  formality, 
and  no  real  ufein  determining  right,  and  wrono-,  but 
mere  echoes  to  found  back  the  pleafure  of  the  court ; 

:  ,T  TentlV’  th3t  trkls  ^  them  m'ght  be  better 
aboliihed  than  continued  ?  which  is  at  once  to  fpit  folly 

m  the  faces  of  our  venerable  anceftors,  and  enflave 
our  poiterity. 

.  9>  As  theiudge  can  never  dired  what  the  law  Is 
in  any  matter  controverted,  without  firft  knowing  the 

Mly  1-  wha,  evi del  ,hey  fitto  "w"" 

IS  fworn.n  court,  (which  is  all  that  the  jud^e  can 

and  oft  T  J7’ ,  °f  th£  ^^oodf 

andoft-ttmes  do,  know  fomething  of  their  own  know 

ledge,  as  to  the  matter  itfelf,  the  credit  of  the  evi 
thTverfi  V "'n't  fW2y  them  in  del‘>ering 

,0  “I  L 

7  15  n°  ev  lduice  were  g‘ven,  on  either  fide. 
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in  court.  As  when  any  man  is  indidted,  and  no  evi¬ 
dence  comes  againff  him,  the  diredtion  of  the  court 
always  is,  c  You  are  to  acquit  him,  unlefs  of  your 
*  own  knowledge  you  know  him  guilty  fo  that  even, 
in  that  cafe,  they  may  find  him  guilty,  without  any 
witneffes.  Now  how  abfurd  is  it  to  think,  that  any 
judge  has  power  to  fine  a  Jury  for  going  againft  their 
evidence,  when  he  that  fo  fineth,  knoweth  perhaps 
nothing  of  their  evidence  at  all,  (as  in  the  lafl  cafe) 
or  at  leaf!  but  fome  part  of  it  ?  For  how  is  it  poflible 
he  fhould  lawfully  punifh  them  for  that  which  it  is 

impOilible  for  him  to  know  ? 

Laftly,  Is  any  thing  more  common,  than  for  two 
lawyers,  or  judges,  to  deduce  contrary,  and  oppofite 
conclufions  out  of  the  fame  cafe  in  law  ?  And  why 
then  may  not  two  men  infer  Giitindt  conclufions  from 
the  fame  teflimony  ?  And  confequently,  may  not  the 
judge,  and  Jury,  honeflly  differ  in  their  opinion,  or 
refult  from  the  evidence,  as  well  as  two  judges  may, 
which  often  happens  ?  And  fhail  the  Jurymen,  merely 
for  this  difference  of  apprehenfion,  meiit  fine,  anditn- 
prifonment,  becaufe  they  do  that  which  they  cannot 
other  wife  do,  preferving  their  oath  and  integrity? 
efpecially  when  by  law  they  are  prefumed  to  know 
better,  and  much  more  of  the  bufinefs,  than  the 
judge  does,  as  aiorefaid. 

Are  not  all  thefe,  grofs  contradiaing  abfurdities, 
and  unworthy  (by  any  man  that  deferves  a  gown)  to 
be  put  upon  the  lav/  of  England ;  which  has  ever 
ov/ned  right  reafon  for  its  parent,  and  dutifully  fub- 

mitted  to  be  guided  thereby? 

Juryjn.  If  the  law,  as  you  fay,  be  reafon,  then 

,  undoubtedly  this  pradtice  of  fining  of  Juries  is  mo  ft 

I  illegal, 
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illegal,  fince  there  cannot  be  any  thing  more  unrea- 
fonable  :  but  what  authorities  have  you  again#  it  ? 

Barr .  You  have  heard  it  proved  to  be  a  modern 
npftart  encroachment,  fo  you  cannot  expedt  any  direct, 
or  exprefs,  condemnation  of  it  in  ancient  times.;  be- 
caufe  the  thing  was  not  then  fet  on  foot.  And,  by  the 
way,  though  negative  arguments  are  not  neceftarily 
conclufive,  yet  that  we  meet  with  no  precedents  of  old 
of  Juries  fined,  for  giving  their  verdidl  contrary  to 
evidence,  or  the  fenfe  of  the  court,  is  a  violent  pre- 
fumption  that  it  ought  not  to  be  done  ;  for  it  cannot 
be  fuppofed,  that  this  latter  age  did  firft  of  all  difco- 
ver,  that  verdicts  were  many  times  not  according  to 
thejudge’s  opinion  and  liking.  Undoubtedly  they  faw 
that  as  well  as  we ;  but  knowing  the  fame  not  to  be 
any  crime,  or  punifhable  by  law,  were  fo  mode#  and 
hone#,  as  not  to  meddle  with  it.  However,  what  en¬ 
tertainment  it  hath  met  with,  when  attempted  in  our 
times,  I  fhall  fhew  you  in  two  remarkable  cafes. 

i.  When  the  late  lord  chief  jufiice  Keeling  had 
attempted  fomething  of  that  kind,  it  was  complained 
of,  and  highly  refented  by  the  then  parliament;  as 
appears  by  this  copy  of  their  proceedings  thereupon, 
taken  out  of  their  Journal,  as  follows. 

Die  Mer cur //,  n  Decemhrls ,  1667. 

4  The  houfe  refumed  the  hearing  of  the  reft  of  the 
4  report  touching  the  matter  of  reftraint  upon  Juries, 
4  and  that  upon  the  examination  of  divers  witnefies 
4  in  feveral  cafes  of  reftraints  put  upon  Juries  by 
4  the  lord  chief  juftice  Keeling  ;  2nd  thereupon  re- 
4  folved  as  followeth  : 

4  Fir#,  That  the  proceedings  of  the  faid  lord  chief 
€  juftice,  in  the  cafes  now  reported,  are  innovations 
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‘  in  the  trial  of  men  for  their  lives,  and  liberties.  And 
‘  that  he  hath  ufed  an  arbitrary,  and  illegal  power, 
which  is  of  dangerous  confeqtience  to  the  lives  and 
‘  liberties  of  the  people  of  England ,  and  tends  to  the 
introducing  of  an  arbitrary  government. 

Secondly,  That  in  the  place  of  judicature  the 
*  ]ord  chief  jtiftice  hath  undervalued,  vilified,  and 
contemned  Magna  Charta,  the  great  Preser- 
‘  ver  of  our  lives,  freedom,  and  property. 

Thirdly,  That  he  be  brought  to  trial  in  order  to 
*’  condign  punifrment,  in  fuch  manner  as  the  houfe 
‘  frail  judge  nioft  fit,  and  requifite.’ 

Die  Veneris,  1 3  Decembris,  1667. 

€  Refolved,  &c. 

‘  That  the  precedents,  and  praaice  of  fining,  or 

4  imprifomng,  of  Jurors  for  giving  their  verdias, 

‘  are  illegal.’ 

Here  you  fee  it  branded  in  parliament :  Next  you 
frail  fee  it  formally  condemned  on  a  folemn  aro-u- 
ment  by  the  judges.  The  cafe  [is]  thus. 

At  the  fefuons  for  London ,  Sept.  1670,  William 
Pert,  and  William  Mead  (two  of  the  people  com¬ 
monly  called  glt/akers)  were  indeed,  ‘  for  that  thev 
*  with  others,  to  the  number  of  three  hundred,  on  the 
‘  14'h  Aug.  22  Regis,  in  Gracechurch- Street,  did  with 
‘  force,  and  arms,  ts'c  unlawfully,  and  tumultuoufiv, 

4  afiemble,  and  congregate  themfelves  together,  tothe 
4  difiurbance  of  the  peace  ;  and  that  the  faid  William 
4  V cn  did  there  preach,  and  fpeak,  to  thefaid  Mead,  and 
4  other  perfons  in  tbeopen  fireet ;  hv  reafon  whereof, 

4  a  great  concourfe,  and  tumult,  of  people  in  the 
‘  fir.  et  aforefaid  then,  and  there,  a  long  time,  did 
c  remain,  and  continue,  in  contempt  of  our  faid  lord 

i  the 
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f  the  king,  and  of  his  law,  to  the  great  difturbancc 
4  of  his  peace,  to  the  great  terror,  and  diflurbance,  of 
4  manv  of  his  liege  people,  and  fubjedds,  to  the  ill  ex- 
4  ample  of  all  others  in  the  like  cafe  offenders,  and 
4  againft  the  peace  of  our  faid  lord  the  king,  his 
4  crown,  and  dignity.' 

The  prifoners  pleading  not  guilty,  it  was  proved, 
that  there  was  a  meeting  at  the  time  in  the  indictment 
mentioned,  in  G  race  church- S  treet^  confiding  of  three, 
or  four  hundred  people,  in  the  open  ftreet  ;  that 
William  Pen  was  fpeaking,  or  preaching,  to  them  ;  but 
what  he  faid,  the  witnefies  (who  were  officers  and 
foldiers  fent  to  dilperfe  them)  could  not  hear. — This 
was  the  effedd  of  the  evidence  ;  which  Sir  John  Howdy 
the  then  recorder,  (as  I  find  in  the  print  of  that  trial) 
was  pleafed  to  lum  up  to  the  Jury,  in  thefe  words  : 

4  You  have  heard  what  the  indictment  is;  it  is  for 
4  preaching  to  the  people  in  the  idreet,  and  drawing  a 
4  tumultuous  company  after  them,  and  Mr.  Pen  was 
4  fpeaking.  If  they  fhould  not  bedifluibed,  you  fee 
4  they  will  go  on.  There  are  three,  or  four  wit- 
4  neffes  that  have  proved  this— that  he  did  preach 
4  there,  that  Mr.  Alcan  did  allow  of  it.  After  this 
4  you  have  heard  by  fubitantial  witncfTes  what  is 
4  laid  againft  them  :  Now  wb  are  upon  the 
4  Matter  of  Fact,  which  you  are  to  keep 

4  TO,  AND  OBSERVE,  AS  WHAT  HATH  BEEN 
4  FULLY  SWORN,  AT  YOUR  PERIL." 

This  trial  began  on  the  Saturday  ;  the  Jury  re¬ 
tiring,  after  fome  confiderable  time  fpent  in  debate, 
came  in,  and  gave  this  verdict, — 4  guilty  of  fpeaking 
4  in  Gracechurch-Streetd  At  which  the  court  was  of¬ 
fended,  and  told  them,  they  4  had  as  Rood  fay  no- 
‘  thing  }’  adding, — ‘  Was  it  not  an  unlawful  aflem- 

E  2  ‘  bly  ? 
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'  My  you  mean  lie  was  fpeaking  to  a  tumult  of 
‘  people  there?’  Rut  the  foreman  faying,  what  he  had 
delivered  was  all  he  had  in  commiffion  ;  and  others  of 
them  affirming, that  they  allowed  of  no  fuch  words  as  an 
*  unlawful  a  (Terribly’  in  their  verdidl;  they  were  fent 
hack  again,  and  then  brought  in  a  verdidt  in  writing 
fubferibed  with  all  their  hands,  in  thefe  words  :  «  We> 
v  the  Jurors  hereafter  named ,  do  find  William  Pen  to  be 
gimty  of fpeaking ,  or  preach  mg,  to  an  affernbly  met  to¬ 
gether  in  Gracechurch-Street,  the  itythcf  Aug.  1670. 
And  William  Mead  not  guilty  of  the  faidindiftmentd 
%  1  his  the  court  relented  (till  worfe,  and  therefore 
n  nt  them  oack  again,  and  adjourned  till  Sunday  morn¬ 
ing  ;  but  then  too  they  infilled  on  the  fame  verdidl: 
io  the  court  adjourned  till  Monday  morning ;  and  then 
tne  Jury  brought  in  the  prifoners  generally  not 

5  guilty;’  which  was  recorded,  and  allowed  of.  But 
immediately  the  court  fined  them  forty  marks  a  man, 
and  to  lie  in  prifon  till  paid. 

Being  thus  in  cuflody,  Ediu.  Bujhel ,  oneof  the  laid 
Jurors,  on  the  ninth  of  November .  following,  brought 
his  Ha  beas  Corpus  in  the  court  of  Common-Pleas.  On 
which  the  fheriffs  of  London  made  return,  c  That  he 

6  wasdetained  by  virtue  of  an  order  of  feffions,  where - 
‘  bv  a  fine  of  forty  marks  was  fet  upon  him,  and  eleven 
‘  others,  particularly  named  ;  and  every  of  them  being 
4  Jurors  fvvorn  to  try  the  i flues  joined  between  the 
‘  king,  and  Pen ,  and  Mead ,  for  certain  trefpaffes, 

4  contempts, 

*  Note ,  Though  this  Jury,  for  their  excellent  example 
of  courage,  and  conltancy,  deferve  the  commendation  of 
every  good  Englijhman  ;  yet,  if  they  had  been  better  ad- 
vifed,  they  might  have  brought  the  prifoners  in  not  guilty 
at  firft,  and  faved  themfelves  the  trouble,  and  inconvenien- 
cies  of  thefe  two  nights  reilramt.  See  State-Trials,  vol.  II. 
p.  606,  in  fob  Vide  note  *  to  page  16. 
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contempts,  upla.fcl  ttffemHies,  and  tumults,  and 
who  then,  and  there,  did  acquit  the  laid  Pa,  and 
MaJ,  of  the  fame,  againft  thelaw  of  thiskingdom 
and  againft  full,  and  manifeft, evidence,  and  again 
the  direaion  of  the  court  in  matter  o.  law,  of,  and 
upon  the  premifes  openly  in  court  to  them  g.ven 
and  declared  ;  and  that  it  was  ordered  they  hould 
be  imprifoned  till  they  •Ceverally  paid  the  laid  fine, 
which  the  faid  Bujhel  not  having  done,  the  fame  was 
the  caufe  of  his  caption  and  detention  *•’ 

The  court  coming  to  debate  the  validity  of  this  re¬ 
turn,  adjudged  the  fame  inefficient :  For,  i.The 
words, — ‘  againft  full,  and  manifeft,  evidence,  was 
too  general  a  claufe :  the  evidence  fhould  have  been 
fully,  and  particularly,  rented ;  eliehowfhall  the  com  t 
know  it  was  fo  full  and  evident  ?  they  have  now  only 
the  judgment  of  the  feffions  for  it,  that  it  was  fo  : 
but  faid  the  Judges,  ‘  our  judgments  ought  to  be 
‘  grounded  upon  our  own  inferences,  and  unuer- 

‘  ftandings,  and  not  upon  theirs. 

2.  It  is  not  faid,  that  they  acquitted  the  perfons  ui- 
difted  aoainft  full  and  manifeft  evidence,  corruptly ,  and 
knowing  the  faid  evidence  to  be/W/and  manfejl .  For 
otherwife  it  can  be  no  crime  ;  for  that  may  feera  full, 
and  manifeft,  to  the  court,  which  does  not  appear  fo 

to  the  Jury. 

'J'he  other  part  or  the  re  tinny,  vi%*  TThnt  the 
4  Jury  had  acquitted  thofe  indited,  againft  tn.e  direc— 
«  tion  of  the  court  in  matter  ot  law,,  was  a! fo  ad¬ 
judged  to  be  nought,  and  unreasonable  •,  and  the 
Siting  the  Juries  tor  giving  their  verdict  in.  an-v  cafe 
concluded  to  be  i  llegal,  for  the  feveral  reafons  i  e  ft  re 

recited,  and  other  authorities,  of  law  urged  to  that 

E  3,  purpose* 

*  Sec  Rufhcl's  Cafe  in  Vaughan*' 5  Reports  at  large.. 
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purpofe;  and  all  the  precedents,  and  allegations, 
brought  to  juftify  the  fine,  and  commitment,  folidly 
anfwered.  Whereupon  the  chief  juftice  delivered  the 
(Opinion  of  the  court,  c  fl  hat  the  caufe  of  commitment 

was infujfci ent  \  and  accordingly  the  faid  Bujhel ,  and 
other  his  fellow-priloners,  were  difeharged,  and  left 
to  the  common  law  for  remedy  and  reparation  of  the 
damages,  by  that  tortuous,  illegal  imprifonment, 
fuftained. 

Which  cafe  is  (amongft  others)  reported  by  that 
learned  judge  Sir  John  Vaughan ,  at  that  time  lord 
chief  juftice  of  the  Co?nmon-Pleas ;  fetting  forth  all 
the  arguments,  reafons,  and  authorities,  on  which  the 
court  proceeded  therein  :  from  which  I  have  extradfed 
mofc  of  the  reafons  which  I  before  recited  for  this 
point,  and,  for  the  greateft  part,  in  the  very  words 
of  that  reverend  author. 

Jurym,  This  refolution  hath,  one  would  think,  (as 
you  laid)  knocked  this  illegal  pradfice  on  the  head, 
beyond  any  poftibility  of  revival  ;  but  may  it  not  one 
day  be  denied  to  be  law,  and  the  contrary  j uftified  ? 

Barr.  No  fuch  thing  can  be  done  without  appa¬ 
rently  violating,  and  lubverting,  all  law,  juftice,  and 
modefty :  for  though  th t  precedent  itfelf  be  valuable, 
and  without  further  enquiry  is  wont  to  be  allowed, 
when  given  thus  deliberately  upon  folemn  debate  by 
the  whole  court ;  yet,  it  is  not  only  that,  but  the 
found,  fubftantial,  and  everlafting  reafons ,  whereon 
they  grounded  fuch  their  refolves,  that  will,  at  all  times, 
juftify  fining  of  Juries  in  fuch  cafes  to  be  illegal.  Be- 
fidcs,  as  the  reporter  was  moft  conftderable,  both  in 
his  quality  as  lord  chief  juftice,  and  for  his  parts, 
foundnefs  of  judgment,  and  deep  learning  in  the  law  ; 
fo  fuch  his  book  of  Reports  is  approved,  and  recom¬ 
mended 
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mended  to  the  world,  (as  appears  by  the  page  next 
after  the  epiftle)  by  the  right  honourable  the  prefent 
lord  chancellor  of  England \  Sir  William  Scroggs ,  now 
lord  chief  juflice  of  England ;  my  lord  North ,  chief 
juftice  of  the  Common- P leas ;  and,  in  a  word,  by  all 
th  e  judges  of  England  at  the  time  of  publifhingthereof: 
fo  that  it  cannot  be  imagined  how  any  book  can  chal¬ 
lenge  greater  authority,  unlefs  we  fhould  expert  it  to 
be  particularly  confirmed  by  a£t  of  parliament. 

Jurym.  You  have  anfwered  all  my  fcruples  :  and 
fince  I  fee  the  law  has  made  fo  good  provifion  for  Ju¬ 
rymen’s  privileges,  and  fafety;  God  forbid  any  Jury¬ 
man  fhould  be  of  fo  bafe  a  temper,  as  to  betray  that, 
otherwife,  impregnable  fortrefs,  wherein  the  law  hath 
placed  him  to  preferve,  and  defend,  the  juft  rights,  and 
liberties  of  his  country,  by  treacheroufly  furrendering 
the  fame  into  the  hands  of  violence,  or  oppreftion, 
though  mafked  under  ever  fo  fair  ftratagems,  and  pre¬ 
tences.  For  my  own  part,  I  fhall  not  now  decline  to 
appear  according  to  my  fummons  ;  and  therefore 
(though  I  fear  I  have  detained  you  too  long  already) 
fhall  defire  a  little  more  of  your  direction  about  the 
office  of  a  Juryman  in  particular,  that  I  may  up¬ 
rightly,  and  honeftly,  difcharge  the  fame. 

Barr.  Iffiough  I  think,  from  what  we  have  dif- 
courfed,  being  digefted,  and  improved,  by  your  own 
reafon,  you  may  fufficiently  inform  yourfelf;  yet,  to 
gratify  your  requeft,  I  fhall  add  a  few  brief  remarks, 
as  well  of  whar  you  ought  cautioufly  to  avoid,  as 
what  you  muft  diligently  purfue,  and  regard,  if  you 
Would  juftly,  and  truly,  do  your  duty. 

birft,  As  to  what  you  muft  avoid. 

i.  I  am  very  confident,  that  you  would  not  wil¬ 
lingly  violate  the  oath  which  you  take:  but  it  is  pof- 

fible 
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fiblc  that  there  are  fuch,  who  as  frequently  break 
them  as  take  them,  through  their  carcLfs  cujlom  on 
the  one  hand,  or  Jlav'iJh  fear  on  the  other  ;  againft 
whom  I  would  fully  caution  you  ;  that  you  may  de¬ 
fend  yourfelf,  and  others,  .againft  any  enemies  of 
your  country’s  liberties,  and  happinefs,  and  keep  a 
good  confcience  towards  God,  and  towards  man. 

2.  It  is  frequent,  that  when  Juries  are  withdrawn, 
that  they  may  confult  of  their  verdidl,  they  foon  for¬ 
get  that  folemn  oath  they  took,  and  that  mighty  charge 
of  the  life  and  liberty  of  men,  and  their  eftates, 
whereof  then  they  are  made  judges  ;  and  that,  on 
their  breath,  not  only  the  fortunes  of  the  particular 
party,  but  perhaps  the  prefervation,  or  ruin,  of  feve- 
ral  numerous  families  does  folely  depend :  Now  I 
fay,  without  due  confideration  of  all  this;  nay  lome* 
times  without  one  ferious  thought,  or  confulted  rea- 
fon,  offered  pro  or  con,  prefently  the  foreman,  or  one, 
or  two,  that  call  themfelves  antient  Jurymen, 
(though  in  truth  they  never  knew  what  belongs  to 
the  place  more  than  a  common  fchool-boy,)  rathly 
deliver  their  opinions  ;  and  all  the  reft,  in  refpe&  ta 
their  fuppoled  gravity,  and  expeiience,  o.  becauL 
they  have  the  biggeft  eftates,  or  to  avoid  the  trouble 
of  difputing  the  point,  or  to  prevent  the  fpoilmg  of 
dinner  by  delay,  or  fome  Inch  weighty  reafon,  fori 
with  agree  blindfold,  or  elfe  go  to  holding  up  of 
hands,  or  telling  of  nofes,  and  fo  the  major  vote 
carries  away  captive  both  the  reafon,  and  the  confer, 
ence,  of  the  reft  :  thus  trifling  with  facred  oaths,  and 
putting  men’s  lives,  liberties,  and  properties  (as  it 
were)  to  the  hap-hazard  of  crofs  or  p.kv  1  h,s  p.a,- 
tice,  or  fomething  of  the  like  kind,  is  fold  to-be  too 
cuftomary  amongft  fome  Jurors,  which  occafions  fuc 
their  extraordinary  difpatch  of  the  weightreft^o. 
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moft  intricate,  matters ;  but  there  will  come  a  time 

when  they  fhall  be  called  to  a  fevere  account  for  their 
hafte,  and  negligence  ;  therefore  have  a  care  of  fuch 
fellow-jurors. 

3.  Such  a  flavifh  fear  attends  many  Jurors,  that  let 
but  the  court  dire£f  to  find  guilty,  or  not  guilty, 
though  they  themfelves  fee  no  juft  reafon  for  it ;  yea, 
oft-times  though  their  own  opinions  are  contrary,  and 
their  confciences  tell  them  it  ought  to  go  otherwife  ; 
yet,  right,  or  wrong,  accordingly  they  will  bring  in 
their  verdidf ;  and,  therefore,  many  of  them  never  re¬ 
gard  ferioufly  the  courfe,  and  force,  of  the  evidence  ; 
what,  and  how,  it  was  delivered,  more,  or  lefs,  to 
prove  the  indictment;  &c,  but  as  the  court  fums  it 
up,  they  find  :  as  if  Juries  were  appointed  for  no 
other  purpofe  but  to  echo  back,  what  the  bench 
would  have  done.  Such  a  bafe  temper  is  to  be  avoided, 
as  you  would  efcape  being  forfworn,  even  though 
your  verdidf  fhould  be  right:  for  fince  you  do  not 
know  it  fo  to  be,  by  your  own  judgment,  or  under- 
ftanding,  you  have  abufed  your  oath,  and  hazarded 
your  own  foul,  as  well  as  your  neighbour’s  life,  li¬ 
berty,  or  property;  bccatde  you  blindly  depend  on 
the  opinion,  or  perhaps  paftion  of  others,  when  you 
were  (worn  well,  and  truly,  to  try  them  yourfelves. 
Such  an  implicit  faith  is  near  of  kin  to  that  of  Rome  in 
religion,  and,  at  leaft,  in  the  next  degree,  as  dange¬ 
rous  *. 

4.  There 

*  Though  Judges  are  likely  to  be  more  ab/e  than  Jury¬ 
men,  yet  Jurymen  are  likely  to  be  more  honeft  than 
Judges;  efpecially  in  all  cafes  where  the  power  of  the  pre¬ 
rogative,  or  the  rights  of  the  people,  are  in  difpute.  Our 
rights,  therefore,  both  as  individuals,  and  as  a  people,  are 

more 
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4.  There  are  Tome  that  make  a  trade  of  being  Ju¬ 
rymen  ;  that  feek  for  the  office  ;  ufe  means  to  be  con- 
ftantJy  continued  in  it ;  will  not  give  a  difobliging  ver- 
didf,  left  they  fliould  bedifeharged,  and  ferve  no  more : 
thefe  ftanding  Jurors  have  certainly  fome  ill  game  to 
play.  There  are  ethers  that  hope  to  fignalize  them- 
felvcs,  to  get  a  better  trade,  or  fome  preferment  by 
ferving  a  turn.  There  are  others  that  have  particular 
piques,  andahumourof  revenge againftfuch,  orfuch, 
parties :  if  a  man  be  but  milcalled  by  fome  odious 
name,  or  laid  to  be  of  an  exploded  fatftion — ftraight 
they  cry,  hang  him,  find  him  guilty,  no  puni/hment 
can  be  too  bad  for  fuch  a  fellow  ;  in  fuch  a  cafe  they 
think  it  merit  to  ftretch  an  evidence  on  the  tenter¬ 
hooks,  and  ftrain  a  point  of  law,  becaufe  they  fancy 
it  makes  for  the  intereft  of  the  government ;  as  if 
injuflice  or  oppreffion  could  in  any  cafe  be  for  the  true 
intereft  of  government,  when  in  truth  nothing  more 
weakens  or  dtftroys  it.  But  this  was  an  old  ftraragem, 
‘  if  thou  fuffer  this  man  to  efcape,  thou  (halt  not  he 
i  Cafars  friend  when  was  fo  far  from  either 

needing,  or  thanking  them  for,  any  fuch  bafe  fcrvices, 
that,  had  he  but  truly  underftood  them,  he  would  fe- 
verely  have  puniftied  their  partiality  and  tyranny. 

All  thefe,  and  the  like,  peftilent  biaffes,  are  to  be 
avoided,  and  abominated,  by  every  honeft  Juryman. 

But 

more  likely  to  be  fecure,  while  Juries  follow  the  refult  of 
their  own  opinion  ;  for  lefs  danger  will  arife  from  the 
miftakesof  Jurymen,  than  from  the  corruption  of  Judges. 
jBefides,  improper  verdicts  will  but  feldom  occur ;  fince 
Juries  will  avail  themlelves  of  the  abilities,  and  learning,  of 
the  Judges,  byconfulting  them  upon  all  points  of  law  ;  and 
thus  to  the  advantage  of  information,  may  add  then  o\ui 
impartiality. 


[  47  ] 

But  now  as  to  the  pofitive  qualifications  requifite, 

I.  You  that  are  Jurymen,  fhould,  firflof  all,  feri- 
oufiy  regard  the  weight,  and  importance,  of  the  of¬ 
fice  ;  your  own  fouls,  other  men’s  lives,  liberties, 
eftates,  all  that  in  this  world  are  dear  to  them,  are 
at  flake,  and  in  your  hands;  therefore,  confider 
things  well  before-hand,  and  come  fubflantially  fur- 
nifhed,  and  provided,  with  found,  and  well-grounded, 
confciences, — with  clear  minds,  free  from  malice, 
fear,  hope,  or  favour;  left,  inftead  of  judging  others, 
thou  fhouldeft:  work  thy  own  condemnation  and  fland 
in  the  fight  of  God,  the  Creator,  and  Judge  of  all  men, 
no  better  than  a  Adurtherer,  or  perjured  Malefadlor. 

2.  Obferve  well  the  record,  indi&ment,  or  in¬ 
formation  that  is  read,  and  the  feveral  parts  thereof, 
both  as  to  the  matter,  manner,  and  form. 

3.  Take  due  notice  of,  and  pay  regard  to,  the  evi- 
drnce  offered  for  proof  of  the  indiament,  and  each  part 
of  it,  as  well  to  manner,  and  form,  as  matter:  and  if 
you  fufpea  any  fubornation,  foul  practice,  or  tam¬ 
pering  hath  been  with  the  witneffes,  or  that  they  have 
any  malice,  or  hnifler  defign ;  have  a  fpecial  regard  to 
the  circum fiances,  or  incoherences,  of  their  tales,  and 
endeavour,  by  apt  queflions,  to  fift  out  the  truth,  or 
difcover  the  villainy.  And,  for  your  better  fatisfa&ion, 
endeavour  to  write  down  the  evidence,  or  the  heads 
thereof,  that  you  may,  the  better,  recall  it  to  memory. 

4.  Fake  notice  of  the  nature  of  the  crime  char  ^ed, 

and  what  law  the  profecution  is  grounded  upon,  and 

ihftinguifh  the  fuppofed  criminal  fafi,  which  is  proved, 

from  the  aggravating  circumftances,  which  are  not 
proved. 

5-  Remember  that  in  Juries  there  is  no  plurality  of 
voices  to  be  allowed  :  feven  cannot  over-rule,  or,  by 


virtue  of  majority,  conclude  five;  no,  nor  eleven 
•one.  But  as  the  verdid  is  given  in  the  name  of  all 
the  twelve,  or  elfe  it  is  void  ;  fo  every  one  of  them 
muft  be  adually  agreeing,  and  fatisfied  in  his  parti¬ 
cular  undemanding,  and  confcience,  of  the  truth, 
and  righteoufnefs,  of  fuch  verdid,  or  elfe  he  is  for- 
fworn.  And,  therefore,  if  one  man  differ  in  opinion 
from  his  fellows,  they  muft  be  kept  together  ;  till 
either  they,  by  ftrength  of  reafon,  or  argument,  can 
fatisfy  him,  or  he  convince  them.  For  he  is  not  to 
be  hedored,  much  lefs  puniftied,  by  the  court  into  a 
compliance  :  for  as  the  lord  chief  juftice  Vaughan  fays 
well*,  c  if  a  man  differ  in  judgment  from  his  fellows, 
4  whereby  they  are  kept  a  day,  and  a  night,  though 
4  his  difient  may  not  in  truth  be  fo  reafonable  as 
4  the  opinion  of  the  reft  that  agree;  yet,  if  his  judg- 
4  ment  be  not  fatisfied,  one  difagreeing,  can  be  no 
4  more  criminal,  than  four,  or  five,  difagreeing  with 
4  the  reft.’  Upon  which  occafion  the  faid  author  re¬ 
cites  a  remarkable  cafe  out  of  an  antient  f  law-book  : 
4  A  Juror  would  not  agree  with  his  fellows  for  two 
4  days,  and  beingdemanded  by  the  judges,  if  he  would 
4  agree,  faid  he  would  firft  die  in  prifon  ;  whereupon 
4  he  was  committed,  and  the  verdid  taken  :  but 
4  upon  better  advice,  the  verdid  of  the  eleven  was 
4  quafhed,  and  the  Juror  difcharged  without  fine; 

4  and  the  Juftices  faid  44  the  way  was  to  carry  them  in 
44  carts'1  ( this  is  to  be  underftood  at  affizes,  where  the 
Judges  cannot  ftay,  but  muft  remove  in  fuch  a  time 
into  another  county)  44  until  they  agreed,  and  not 
44  by  fining  them,”  And  as  the  Judges  erred  in 
4  taking  the  verdid  of  eleven,  fo  they  did  in  itnpri- 

4  foning 


*  Rep.fo/,  15  r. 
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c  Coning  the  twelfth.’  And  therefore,  you  fee,  on 
fecond  thoughts  releafed  him. 

6.  Endeavour,  as  much  as  your  circumftances  will 
permit,  at  your  fpare  hours  to  read,  and  underftand, 
the  fundamental  laws  of  the  country  ;  fuch  as  Magna 
Charta ,  the  Petition  of  Right,  the  late  excellent  a£l 
for  Habeas  Corpus’s ,  Horne’s  Mirror  of  JuJlices ,  Sir 
Edw.  Coke ,  in  his  2d,  3d,  and  4th  Parts  of  the  In— 
ftitutes  of  the  Law  of  England ,  and  Judge  Vaughans 
Reports.  Thefe  are  books  frequent  to  be  had,  and  of 
excellent  ufe  to  inform  any  reader,  of  competent  ap- 
prehenfion,  of  the  true  liberties,  and  privileges,  which 
every  Englijhman  is  juftly  intitled  unto,  and  eftated  in, 
by  his  birthright ;  as  alfo  the  nature  of  crimes,  and 
the  punifhments  feverally,  and  refpecfively,  inffuffed 
on  them  by  law  ;  the  office,  and  duties,  of  Judges, 
Juries,  and  all  officers,  and  miniflers,  of  juftice,  &c. 
which  are  highly  neceffary  for  every  Juryman,  in 
fome  competent  meafure,  to  know  :  for  the  law  of 
England  hath  not  placed  trials  by  Juries,  to  (land 
between  men,  and  death  or  deftru&ion,  to  fo  little 
purpofe,  as  to  pronounce  men  guilty,  without  re¬ 
gard  to  the  nature  of  the  offence,  or  to  what  is  to 
be  inflidfed  thereupon. 

For  w^ant  of  duly  underftanding,  and  confidering, 
thefe  things,  Juries,  many  times,  plunge  themfelvess 
into  lamentable  perplexities  ;  asitbefel  the  Jury  who 
were  the  triers  of  Mr.  Udal,  a  mrnifter,  who  in  the 
32d  year  of  queen  Eliz.  was  indi&ed,  and  arraigned,  at 
Croydon  in  Surry*,  for  high- treafon,  for  defaming 
the  queen,  and  her  government,  in  a  certain  book,  in- 
titled,  c  A  Demonfhation  of  the  Difcipffne,  &c/  And 
though  there  was  no  diredl,  but  a  fcambline:  fhadow  of 

I  proof  y 

*  See  State-Trials, ,  fol.  vol.  I.  p.  16 1. 
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proof;  and  though  the  book,  duly  confidered,  contained 
no  matter  of  treafon,  but  certain  words  which  by  a 
forced  conftru&ion  were  laid  to  tend  to  the  defamation 
of  the  government,  and  fo  the  thing  [was]  profecuted 
under  that  name ;  yet  the  Jury  not  thinking  that  in 
pronouncing  him  guilty,  they  had  upon  their  oath 
pronounced  him  guilty  of  treafon,  and  to  die  as  a 
traitor  but  fuppofing  that  they  had  only  declared 
him  guilty  of  making  the  book ;  hereupon  they  brought 
him  in  guilty  :  but  when,  after  the  Judge’s  fentence 
ot  death  again fl  him,  which  they  never  in  the  lead:  in¬ 
tended,  they  found  what  they  had  done;  they  were 
confounded  in  themfelves,  and  would  have  done  any 
thing  in  the  world  to  have  revoked  that  unwary  perni¬ 
cious  verdidt,  when,  alas  1  it  was  too  late.  Dr* 
Fuller  has  this  witty  note  on  this  gentleman’s  con- 
\  i-f'on,  c  that  it  was  conceived  rigorous  in  the greatej ?, 
#<  wh‘ch  at  bed’ (faith  he)  Ms  cruelin  the  leafi  degree." 
And  it  feems  fo  queen  Elizabeth  thought  it,  for  die 
Appended  execution,  and  he  died  naturally.  But  his 
itory  fury  it  es,  to  warn  all  fucceeding  Jurymen  to 
endeavour  better  to  underfland  what  it  is  they  do, 
and  what  the  confequences  thereof  will  be. 

7.  As  there  is  nothing  I  have  laid  intended  to  en¬ 
courage  you  to  partiality,  or  tempt  any  Juryman  to  a 
connivance  at  fin,  and  malef  actors,  whereby  thofe  pefls 
of  fociety  fnould  avoid  beino*  brought  to  condign  nu- 
ni lament,  and  fo  the  law  ceafe  to  be  a  terror  to  evil¬ 
doers,  which  were  in  him  an  horrible  perjury,  and 
indeed  a  foehfh  pity,  or  crudehs  mifericordia ,  a  cruel 
meicy ;  (for  he  is  highly  injurious  to  the  good,  tiiat 
abfolves  the  bad,  when  real  crimes  are  proved  againd 
them  -)  fo  I  mud  take  leave  to  fay,  that  in  cafes  where 
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the  matter  is  dubious,  both  lawyers,  and  divines,  pre- 
fcribe  rather  favour,  than  rigour.  An  eminent  and 
learned  Judge*  of  our  own,  has  in  this  advice  and 
wifh  gone  before  me  :  Mailem  r  ever  a  viginti facino- 
rofos  mortem  pieiate  evader  ey  quam  jujium  unum  injufle 
condemnaru  4  I  verily’  (faith  he)  4  had  rather  twenty 
4  evil-doers  fhould  efcape  death  through  tendernefs, 
4  or  pity,  than  that  one  innocent  man  fhould  be 
4  unjuftly  condemned/ 

I  fhall  conclude  with  that  excellent  advice  of  my 
lord  Coke  f,  which  he  generally  addreffes  to  all 
Judges,  but  may  no  lefs  properly  be  applied  to 
Jurors  : - 

Fear  not  to  do  right  to  all,  and  to  deliver  your 
verdi&s  juftly  according  to  the  laws  ;  for  fear  is  no¬ 
thing  but  a  betraying  of  the  fuccours  that  reafon 
fhould  afford  :  and  it  you  fhall  fincerely  execute 
juftice,  be  affured  of  three  things  : 

i.  1  hough  fome  may  malign  you,  yet  God  will 
give  you  his  blefling. 

<  2.  1  hat  though  thereby  you  may  offend  great 

men,  and  favourites,  yet  you  fhall  have  the  favoura¬ 
ble  kindnefs  of  the  Almighty,  and  be  his  favourites. 

And  lallly,  That  in  fo  doing,  againft  all  fcanda- 
Jous  complaints,  and  pragmatical  devices,  againft 

you,  God  will  defend  you  as  with  a  fhield. - 4  For 

4  thou,  Lord,  wilt  give  a  blefling  unto  the  righte- 
4  ous,  and  with  thy  favourable  kindnefs  wilt  thou 
4  defend  him  as  with  a  fhield/  Pfalm  v.  15. 

*  Forteftue ,  cap.  27. 

t  In  the  Epilogue  of  his  4th  Part  of  Inflitutes. 


finis. 
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